
 
 

MEMORANDUM 
 
TO: Mark Berman  

FROM: Brian Accardo  
 Laura Donaldson   

RE: Offer to Settle the City’s Claims Related to Breach of the City’s Sewer Force Main in January 
2019 

DATE: March 16, 2021 
 
 

Introduction 
 

This memorandum presents for the City’s consideration a mediated, pre-lawsuit offer to settle 
City claims for $2,400,000 and includes our recommendation that the City accept the settlement offer.  If 
accepted, the settlement will resolve the City’s claims against Arc Electric, Inc., SICE, Inc., Prince 
Contracting, Inc., and the Florida Department of Transportation (“FDOT”) arising from Arc Electric’s breach 
of the City’s sewer force main in January 2019.  The settlement would recover more than 85 percent of 
contractor and vendor expenses the City incurred as emergency response to the incident (approximately 
$2,765,000). 
 
  The settlement offer constitutes Arc Electric, SICE, and Prince Contracting’s best and final offer to 
settle the City’s claims without litigating the matter.  FDOT has supported the City during settlement 
negotiations with the contractors but makes no offer to directly settle the City’s claims because FDOT 
contractors must indemnify the agency for any contractor negligence.  The City’s acceptance of this 
settlement offer will avoid the time and expense of litigation, which could exceed two years and several 
hundred thousand dollars.  Your direction to pursue mediation of the City’s claims pre-suit, and our 
recommendation to settle this matter on the attached terms, recognize the potential for litigation costs 
to significantly, if not completely, offset an increased award to the City obtained as a successful litigation 
judgment.  Moreover, in litigating the matter the City risks obtaining a judgment for less than the offered 
amount or a judgment against only Arc Electric, which could be largely unrecoverable. 
 

The Incident 
 

Arc Electric breached the City’s force main on January 4, 2019, while installing conduit for fiber 
optic cables under NW 15th Street at the Interstate 95 overpass.  Arc Electric performed this work as part 
of an FDOT project to widen and add toll lanes to Interstate 95 in Broward County.  Arc Electric is a 
Broward County-based contractor and was working at the incident site as a subcontractor to SICE.  SICE is 
a larger firm that specializes in intelligent transportation systems, such as tolling systems.  SICE was 
working on the project as a subcontractor, performing work for Prince Contracting.  Prince Contracting is 
a Florida-based construction firm specializing in highway construction and site development.  FDOT 
contracted with Prince Contracting to design and build the project. 
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The force main breach caused significant quantities of sewage to spill onto ground and into a 
drainage canal adjacent to the incident site (the Broward Water Control District’s “C-1 canal”).  Through 
the C-1 canal, sewage entered a South Florida Water Management District canal and ultimately the 
intracoastal waterway.  Environmental impacts caused Broward County and the Florida Department of 
Environmental Protection (“FDEP”) to investigate the incident.  Public health concerns informed the City’s 
decision to immediately undertake emergency response efforts and to not rely on the contractors or FDOT 
to satisfactorily repair the City’s infrastructure or remediate the City’s waterways. 

 
The City understood at the time that the cost of emergency response would be substantial and 

that it would need to recover those costs from the contractors after the fact.  Emergency response efforts 
included removal of sewage from canals by vacuum truck and remediation of bacterial pollution in the 
City’s waterways by deploying portable aerators.  Aerators increase oxygen levels in water to promote 
biodegradation of organic material and removal of bacteria.  Aeration commenced on January 9 and 
concluded on January 31, 2019.  At the peak of its remediation efforts, the City’s emergency response 
contractor operated 54 aerators, 24 hours per day.  In total, the City spent over $1.5 million contracting 
for vacuum trucks, aerators, and water quality testing. 
 

Efforts to Recover Costs 
 

The City notified Arc Electric’s insurers of a forthcoming claim on January 16, 2019, and submitted 
its formal claim with cost documentation on May 2, 2019.  Two insurance policies covered Arc Electric’s 
work on the FDOT project.  Arc Electric held a general liability policy for a covered claim up to $1,000,000 
and a commercial umbrella policy for a covered claim up to $5,000,000. 

 
 Arc Electric’s insurers would not settle the City’s claims, however, while Broward County and 

FDEP regulatory investigations into the matter were ongoing.  Those investigations did not conclude until 
December 2019, at which time Prince Contracting settled regulatory liability on behalf of all contractors 
by agreeing to pay $199,990 in fines and agreeing to restore the C-1 canal bottom to its original elevation 
(the canal bank had eroded into the canal due to the force main breach).  Upon resolution of the 
regulatory investigation, you directed us to demand the contractors immediately settle the City’s claims. 

 
We demanded settlement of the City’s claims under threat of lawsuit on January 13, 2020.  After 

receipt of responses to our demand, on March 12, 2020, we offered to mediate our claims in an attempt 
to avoid the expense of litigation.  The contractors accepted our offer but scheduling mediation due to 
the number of participants and developing pandemic protocols proved challenging.  Ultimately, the 
parties agreed to a two-step mediation where we would address issues regarding liability on May 28, 
2020, and issues regarding damages on June 30, 2020.   
 

At mediation on June 30, 2020, we concluded that the contractors would not proffer an 
acceptable pre-suit settlement.  We perceived that Prince Contracting and SICE expected the City to settle 
its claims through negotiation only with Arc Electric’s insurers, and that the contractors did not intend to 
contribute funds to settlement.  It became obvious to us that the City would not reach settlement solely 
with the insurers due to Arc Electric’s insurance coverage exclusions, namely exclusions for damages 
related to pollution.  The insurers took the position that approximately two-thirds of the City’s expenses 
were related to pollution. 
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Following the unsuccessful mediation, we prepared to litigate the matter while working with you 
and the City Manager to encourage FDOT to engage Prince Contracting on the City’s behalf.  This effort 
caused the contractors to propose additional mediation on October 16, 2020.  At that mediation, the 
contractors appeared to negotiate among themselves to pool funds to make the City a reasonable 
settlement offer.   

 
The October 2020 mediation resulted in the offer to settle the City’s claims for $2,400,000 but 

required the parties to further negotiate specific releases of claims.  Negotiations of releases between the 
contractors and their insurers lasted three months.  We subsequently negotiated the terms of the 
attached agreement, which we now present for the City’s consideration. 
 

Mediated Settlement 
 

The settlement offer provides for a single lump-sum payment to the City in the amount of 
$2,400,000.  Payment is to be made within 45 days after the City executes the settlement agreement.  The 
contractors’ respective contributions to the settlement payment are unknown, but we expect that each 
of the three contractors and both of Arc Electric’s insurers would contribute to the payment under 
separate agreements.  The settlement agreement recognizes that the contractors offer the payment to 
avoid the uncertainty of litigation and associated, significant expense.  The contractors do not admit 
liability for the City’s claims. 
 

In exchange for payment, the settlement agreement would release Arc Electric, SICE, Prince 
Contracting, and FDOT from the City’s claims and liability for the City’s damages.  The City would be unable 
to pursue a cause of action to recover the balance of the City’s expenses related to the incident from 
those entities or Arc Electric’s insurers.  But the settlement provides that if a non-party to the settlement 
files suit for recovery of damages relating to the incident, and if the City is a party to that lawsuit, the City 
can defend itself, if necessary, by asserting the contractors’ negligence.  No non-party, however, has 
contacted the City regarding damages arising from the incident. 
 

Litigation Cost and Risks 
 

Acceptance of the proposal would recover approximately 87 percent of the City’s contractor and 
vendor expenses for emergency response activities.  Litigating the matter to achieve a more favorable 
award of damages likely would last several years and cost on average between $10,000 and $15,000 a 
month in attorney fees.  As you are aware, a prevailing party’s recovery of attorney fees at the conclusion 
of litigation is exceptional and not the rule in Florida.  If the City decides to litigate this matter, the City 
should expect that its attorney fees will not be recoverable, although we will make legal arguments to the 
contrary. 

 
Litigation costs alone could net the City less than the settlement offered, but a jury also could 

award the City less than full recovery of its expenses as a judgment for damages.  The City’s actual 
expenses are well documented, but the contractors will attack both the reasonableness of those expenses 
and the recoverability of those expenses as damages.  For the latter, the contractors will attempt to parse 
from the City’s emergency response costs potentially non-recoverable expenses for claims recovery, for 
example.  
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Regarding reasonableness of the City’s emergency response expenses, the contractors will attack 
the amount of individual expenditures as well as the necessity for certain expenses.  For example, the 
contractors allege the City operated aerators at least one week longer than “necessary” to restore canal 
water quality to pre-incident conditions.  Obviously, the City’s concern for the safety and well-being of 
the public would lead the City to conservatively address any environmental or public health uncertainty.  
Nonetheless, the contractors will challenge as unreasonable the City’s decision to continue aeration at a 
cost of approximately $380,000 for the final week of canal remediation. 

 
Separate from the issue of the amount of recoverable damages is the issue of which contractors 

are liable to the City for those damages.  We have developed sufficient information pre-suit that should 
establish Arc Electric’s liability for the force main breach.  If the City elects to litigate the matter, we will 
seek evidence of Prince Contracting and SICE’s direct negligence through discovery.  And although the 
general rule in Florida is that a general contractor is not liable for its independent subcontractor’s 
negligence, we also will argue that Prince Contracting and SICE are vicariously liable for Arc Electric’s 
actions. 

 
The risk of an unrecoverable award arises if we cannot establish that Prince Contracting or SICE 

should be held vicariously liable for Arc Electric’s negligence.  The contractors suggested during 
negotiations that Arc Electric as a corporate entity cannot on its own satisfy a multi-million-dollar 
judgment.  Because of the issue regarding Arc Electric’s insurance coverage for damages related to 
pollution, which the insurers will argue leaves less than $1,000,000 covered under general liability, a 
judgment solely against Arc Electric could be largely unrecoverable. 

 
Conclusion 

 
The attached offer constitutes the contractors’ best and final offer to settle the City’s claims 

without litigation.  As you directed, we explored every reasonable opportunity to maximize a pre-suit 
settlement offer.  We recommend the City settle the matter on the attached terms because litigation 
costs likely will significantly, if not completely, offset any increased award the City could obtain as a 
successful litigation judgment.   

 
Thank you for the opportunity to assist the City in this important matter.  We are available to 

provide the City further information or counsel regarding this settlement offer as needed.  We are 
prepared to litigate the matter if the City desires. 














