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Dear Mr. Reale:

I am the attorney for Dr. Fortunato S. DiFranco and Irma DiFranco, husband and wife,
who own Unit 523 in the Silver Thatch Atlantic Plaza Condominium located at 525 North Ocean
Boulevard in Pompano Beach.

On behalf of my clients, I respectfully submit this letter in opposition to the application
by 505 N Ocean LLC (the “Developer”) for four variances related to the proposed construction of
a 3-unit condominium on the property located at 505 North Ocean Boulevard.

I. Background

Pursuant to deed dated July 1, 2022 (Exhibit “A”), the DiFranco’s acquired title to Unit
523 for the sum of $575,000.   Unit 523 is on the fifth floor in the Silver Thatch Condominium
and faces south.  As depicted in the photographs annexed hereto as Exhibit “B”, the balcony and
bedrooms each have unobstructed views of the ocean that are unique, special and irreplaceable. 
Indeed, the unobstructed ocean views were the deciding factor which led my clients to purchase
Unit 523 for the sum of $575,000 as well as to subsequently invest tens of thousands of dollars to
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improve the Unit.  

As part of their due diligence, the DiFranco’s determined in good faith that the views of
the ocean from Unit 523 would remain unobstructed.  As shown by the photographs collectively
annexed hereto as Exhibit “C”, the structure on 505 N. Ocean Boulevard, to the immediate south,
is a one story, single family home which does not obstruct the ocean views from Unit 523.  The
Developer acknowledges that the Property is “currently developed with a single-family dwelling”
(Scott Letter dated November 19, 2024, at 1).

II. The Developer’s Application for Variances

Pursuant to a deed dated March 12, 2024 (Exhibit “D”), the Developer acquired title to 
505 North Ocean Boulevard.  The deed specifically provides that it is “SUBJECT TO land use
designation, zoning restrictions prohibitions and other requirements imposed by governmental
authority . . .”.

The Developer requests four variances in order to erect a 3-unit condominium project on
505 North Ocean Boulevard.  The Developer proposes to demolish the existing single-family
dwelling at 505 North Ocean Boulevard and replace it with a three unit, four-story condominium
50’6” in height (64’ to the top of the elevator shaft). The requested variances include relief from
the zoning district’s side yard and rear yard setback and step back standards, a reduction in the
required landscape buffer, and a reduction in the required drive aisle width in one section of the
property (Scott Letter, at 2).

III. The DiFranco’s Have a Right Under Florida 
Law to an Unobstructed View of the Ocean   

An upland owner has the general right to an unobstructed view of the waterway.  See,
Hayes v. Bowman, 91 So.2d 795, 801 (Fla. 1957).  A viable claim of obstructing a waterfront
view is established where the obstruction of the upland owner’s view of the waterway is
substantial and material.  See, Lee County v. Kiesel, 705 So. 2d 1013, 1015-16 (Fla. 2d DCA
1998).  In Kiesel, the local government built a bridge that significantly blocked the Kiesel
property’s view of the water. The court found that the right to an unobstructed view is unique to
Florida, and that the bridge’s construction deprived the property owner of that right. 

Here, the DiFranco’s have a common-law right, protected under Florida law, to an
unobstructed view of the ocean from Unit 523.  If the ZBA grants the Developer the requested
variances to erect a four-story building that will be 64’ to the top of the elevator shaft, then the
DiFranco’s right to an unobstructed view of the ocean from Unit 523 will be totally destroyed.



Scott Reale, AICP 
December 17, 2024
-3-

Additionally, loss of the ocean view will result is a substantial decrease in value of Unit
523 by tens of thousands of dollars.

III. The Developer’s Hardship is Self-Created

Variances are sparingly granted in rare instances under exceptional circumstances to
relieve undue and unique hardships to the landowner. The rationale behind a variance is that
literal application of the zoning code would create a "hardship" that would not allow any use of
the property whatsoever.

However, where, as here, the owner affirmatively creates the hardship, such as by
knowingly purchasing a substandard size lot, then the hardship is self-created and will preclude
relief.   As succinctly explained in Elwyn v. City of Miami, 113 So. 2d 849 (Fla. Dist. Ct. App.
1959):

. . . the hardship claimed was self-created and self-imposed. One
who purchases property while it is in a certain known zoning
classification, ordinarily will not be heard to claim as a hardship a
factor or factors which existed at the time he acquired the property.
. . . A self-imposed or self-acquired hardship (such as by
purchasing property under existing zoning and then applying for a
variance) is not the kind of hardship for which variance should be
granted. See Kazlow v. Peters, Fla. 1951, 53 So.2d 321; Josephson
v. Autrey, Fla. 1957, 96 So.2d 784; Green v. City of Miami, Fla.
App. 1958, 107 So.2d 390; City of Miami Beach v. Greater Miami
Hebrew Academy, Fla. App. 1958, 108 So.2d 50.

 Here, the Developer’s purported hardship is self-imposed because it knowingly 
purchased 505 N. Ocean Boulevard subject to existing zoning restrictions as expressly set forth
in its deed (Exhibit “ D”).  Thus, the Developer’s assertion - that the conditions of the property
are not the result of the actions of the landowner – is unfounded.

Additionally, the Developer failed to meet its burden of showing hardship, such as the
character of the neighborhood has changed, the property is not directly accessible to Ocean
Boulevard or the property is no longer usable for a single family residence.  The Developer’s 
mere assertion (Scott Letter, at 2) – that “the Property has one of the few remaining single-family
dwellings along this portion of Ocean Boulevard and thus is prime for redevelopment” – does not
establish unique and undue hardship.  The Developer has presented no justification whatsoever
for seeking to erect a four/five story building that will be in violation of the Zoning Code.  The
Developer’s assertion (Scott Letter, at 1) - that the variances should be granted because the
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Property is “a legal nonconforming lot lacking in sufficient depth or width which frustrates
Applicant’s ability to develop a 3-unit project in a zoning district which explicitly calls for
multifamily and townhouse developments” - is conclusory and devoid of supporting facts. 

Nor has the Developer shown extraordinary and exceptional conditions (such as
topographic conditions, narrowness, shallowness, or the shape of the parcel of land) pertaining to
the particular land or structure for which the Variance is sought, that do not generally apply to
other lands or structures in the vicinity.  The Developer has failed to show that the absence of the
requested variances “would effectively prohibit or unreasonably restrict the utilization of the land
or structure and result in unnecessary and undue hardship”.   The property can freely be used a
single family home. 

The requested variances would also result in injury and depreciation in value of the
DiFranco’s Unit 523 and significantly destroy the use and enjoyment thereof as well as increase
motor vehicle traffic in the surrounding environs.

****************

Irma DiFranco will appear before the ZBA to oppose the Developer’s application for
variances and to answer any questions the ZBA may have.

For the foregoing reasons, the Developer’s request for variances should be denied.

Respectfully,

THOMAS TORTO
Florida Bar No. 0289401

TT:dm
Attachments

cc: Matthew Scott, Esq. (matthew.scott@gmlaw.com)
Dr. Fortunato S. DiFranco 
Irma DiFranco
































