
ORDINANCE NO. 2013-_5_2 __ 

CITY OF POMPANO BEACH 
Broward County, Florida 

AN ORDINANCE OF THE CITY COMMISSION OF THE 
CITY OF POMPANO BEACH, FLORIDA, APPROVING 
AND AUTHORIZING THE PROPER CITY OFFICIALS TO 
EXECUTE A LEASE AGREEMENT BETWEEN THE CITY 
OF POMPANO BEACH AND ONE OF THE FOLLOWING 
VENDORS FOR THE OPERATION OF A KIOSK 
LOCATED AT BEACHFRONT PARK, 20 NORTH 
POMPANO BEACH BOULEV ARD: DH~, INC., DIMARIA 
PROPERTIES, LLC, OR SNACK TIME CATERING, LLC; 
PROVIDING FOR SEVERABILITY; PROVIDING AN 
EFFECTIVE DATE. 

WHEREAS, pursuant to law, ten (10) days' notice has been given by publication in a 

paper of general circulation in the City, notifYing the public of this proposed ordinance and of a 

public hearing in the City Commission Chambers of the City of Pompano Beach; and 

WHEREAS, a public hearing before the City Commission was held pursuant to the 

published notice described above, at which hearing the parties in interest and all other citizens so 

desiring had an opportunity to be and were, in fact, heard; now, therefore, 

BE IT ENACTED BY THE CITY OF POMPANO BEACH, FLORIDA: 

SECTION 1. That a Lease Agreement between the City of Pompano Beach and 

DiMaria LLC a copy of which Agreement IS attached hereto and 

incorporated herein by reference as if set forth in full, is hereby approved. 

SECTION 2. That the proper City officials are hereby authorized to execute said 

Agreement. 

Exhibit A

Original Agreement



SECTION 3. If any provision of this Ordinance or the application thereof to any person 

or circumstance is held invalid, such invalidity shall not affect other provisions or applications of 

this Ordinance that can be given effect without the invalid provision or application, and to this 

end the provisions of this Ordinance are declared to be severable. 

SECTION 4. This Ordinance shall become effective upon passage. 

PASSED FIRST READING this 28th_ day _____ -"-=-'--__ ,2013. 

PASSED SECOND READING this 23rd 

AMBERS, CITY CLERK 

Ijrm 
4/9113 
L:ordl2013-235 
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day of ____ --=-A=p-=..r=i:::..l __ , 2013. 



AGREEMENT 

THIS IS A LEASE AGREEMENT ("Lease") entered into on ~ /5"-t: , 
2013, by and between the CITY OF POMPANO BEACH, a municipal corpo ion of the State 
of Florida, hereinafter referred to as "CITY," and DiMaria Properties, LLC, a Florida 
corporation, hereinafter referred to as "LESSEE." 

WITNESSETH 

WHEREAS, the CITY seeks an operator to lease and operate a Kiosk located at 
Beachfront Park, 20 North Pompano Beach Boulevard, Pompano Beach, Florida; and 

WHEREAS, the LESSEE is desirous of leasing said Kiosk from CITY and operating the 
same for use by the public; and 

NOW, THEREFORE, in consideration of the mutual promises, covenants and conditions 
contained in this Lease and other good and valuable consideration, the receipt and adequacy of 
which are acknowledged, the parties agree as follows: 

1. PREMISES. CITY leases to LESSEE certain premises delineated in Exhibit" A," 
attached hereto and made a part hereof. 

2. PURPOSE. The Premises shall be used for the operation of a refreshment stand 
serving beverages and high quality food at a moderate price to patrons as more specifically 
provided for herein and as provided for in the CITY's Request for Proposals T-02-13, attached 
hereto as Exhibit "B" and incorporated herein as if fully set forth. 

3. TERM. 

A. The term of this Lease is for the period of five (5) years commencing 
when the Lease is fully executed. The term may be extended an additional five (5) years upon 
request of LESSEE and written approval from CITY. 

B. The CITY shall conduct performance and compliance reviews after the 
first six (6) months, after the first twelve (12) months and every twelve (12) months thereafter. 
Each renewal shall be subject to said performance and compliance review. 

4. RENT. 

A. The annual rent for the Premises shall be thirty three thousand dollars 
($33,000.00) or twelve percent (12 %) of gross annual sales, whichever is greater, plus any sales 
tax. The base annual rental amount of $33,000.00 shall be payable in equal monthly installments 
on the first day of each month. If rental payment is received after the lOth day of any month, a 
penalty of $100 per day will be assessed and will accrue back to the 15t of the month. 



B. At the end of each [ease year, LESSEE must perform a reconciliation of 
actual rent amounts remitted to the City compared to actual annual gross receipts for the 
preceding lease year and any additional amount due the City must be remitted to the City within 
forty-five (45) days from the end of the preceding lease year. Failure to remit this amount to the 
City within the timeframe indicated will result in a penalty of $100 per day being assessed from 
the date due, until such time as the amount is received by the City. 

C. Within sixty (60) days following the end of the first year of the Lease term 
and each year thereafter, LESSEE shall provide City with financial statements prepared by a 
certified public accountant showing LESSEE'S month-by-month gross sales for the Kiosk from 
the previous year of the lease term. Should a reconciliation of the statement of gross monthly 
receipts to the certified public accountant audit report indicate that] 2% of gross receipts exceed 
the amount previously remitted to the City, LESSEE must remit the additional sum due within 
fifteen (15) days of notification from the City, plus a penalty of $100.00 per day from the date 
the payment was originally due until the date of payment is actually made. Additionally, all 
revenues shall be subject to audit every year pursuant to CITY auditing procedures. 

D. In addition to the annual rent and other charges outlined herein, LESSEE 
shall pay all fees, charges, license fees and taxes of whatever nature, if necessary, as required by 
federal and state law or ordinance of the City of Pompano Beach resulting from this Lease. 

E. Upon execution of this lease agreement, lessee must deposit $2,500.00 
with the City to be held in escrow. Following 24 months from the execution of this Lease, the 
escrowed amount will be applied towards the next rental payment due. Should the Lessee be 
delinquent in any rental payment due during this 24 month period, the escrow amount will be 
applied towards said delinquent rent and the Lessee shall be responsible for replenishing the 
escrow amount with the within thirty days. 

F. Rental payments and all statements of gross receipts or other financial 
statements should be remitted to: 

City of Pompano Beach 
tOO W. Atlantic Blvd. 
Pompano Beach, FL 33060 
ATTN: Treasury Division, Rm 135 

5. ACCEPTANCE OF PREMISES. LESSEE acknowledges that it has made a 
thorough and complete inspection of the Premises, is fully advised of the condition, nature of 
construction and state of repair, and fully accepts the Premises in the present "as in" condition. 

6. NO LIENS CREATED. LESSEE covenants and agrees that LESSEE has no 
power to incur any indebtedness giving a right to a lien of any kind or character upon the right, 
title or interest of CITY in and to the Premises. Should any such lien be filed against CITY, 
LESSEE shall discharge the same within thirty (30) days thereafter by paying the same or by 
filing a bond, or otherwise as permitted by law. LESSEE shall not be deemed to be the agent of 
CITY under any term, paragraph, condition or covenant of this Lease. 
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7. TAXES AND EXPENSES. LESSEE shall be responsible to pay all real and 
personal property taxes, tangible or intangible taxes, sales taxes, assessments, utilities, insurance 
premiums, occupational licenses and other similar expenses for the Premises. 

8. OPERATION. 

A. Services. LESSEE agrees to operate a refreshment stand which shall serve 
a variety of high quality food items, (such as muffins, bagels, donuts, pastries, biscotti, cookies, 
cakes, fruit, salads, sandwiches, soups, hot dogs, hamburgers, other prepared foods and packaged 
snacks), as well as beverages, (such as coffee, cappuccino, espresso, specialty teas, iced tea, fruit 
juices, soda, sports beverages and milk). Upon obtaining the appropriate licensing, LESSEE 
shall also be permitted to serve the following alcoholic beverages: beer, wine and frozen drinks. 
Sale of alcoholic beverages is limited to those permitted under a 2COP license. Alcoholic 
beverages shall be allowed within the boundaries of the kiosk deck area, only. Sale and/or 
possession of alcoholic beverages beyond those boundaries shall be strictly prohibited. LESSEE 
shall post signage to that effect in a conspicuous place(s) and shall ensure observance, and shall 
be responsible for monitoring and enforcement. 

B. Hours. LESSEE agrees that the Kiosk will be open for business during the 
following hours: 

Monday to Thursday: 7:30 a.m. to 8:30 p.m. 

Fridays and Saturdays: 7:30 a.m. to 9:00 p.m. 

Sundays: 7:30 a.m. to 7:00 p.m. 

LESSEE may open for business for additional hours subject to written approval by CITY, but 
agrees that in the very least the Kiosk shall be open during the above-referenced days and times. 

C. Seating and Dining Areas. LESSEE shall provide tables, chairs and 
umbrellas in the courtyard/sand area surrounding the Premises, as well as bar seating at the open 
counter spaces. The style and type of all tables, chairs, umbrellas, silverware, flatware and other 
tableware shall (1) be in conformity with recent improvements to the area made by the City's 
Community Redevelopment Agency (the "CRA"); (2) be selected with input from a 
representative from the CRA, Parks and Recreation Department, or City Manager designee; and 
(3) be approved in writing by the City before being placed on the Premises. 

D. Uniforms. All personnel working on the Premises on behalf of LESSEE 
shall be required to wear uniforms in conformity with the recent improvements to the area made 
by the CRA; selected with input from a CRA representative; Parks and Recreation Department or 
City Manager designee; and (3) be approved in writing by the City before being placed on the 
Premises. 

E. Request for Proposals. LESSEE further agrees to operate the Premises in 
conformity with the requirements set forth in RFP T-02-13, attached hereto and incorporated as 
if fully set forth herein as Exhibit "8." 
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9. OPERA TING COSTS. 

A. LESSEE agrees to pay promptly all operating costs incurred as a result of 
LESSEE's business operations on the Premises, which are not by this Lease an expense of CITY. 

B. LESSEE shall deposit all garbage and trash generated by its business 
operations on a daily basis in enclosed containers located on the Premises. LESSEE shall 
provide for removal, at LESSEE's cost, of any garbage and trash that does not fit within the 
enclosed containers located on the Premises. Said garbage and trash shaH be properly disposed 
and not be left on the Premises. 

C. LESSEE shall pay directly for all utility services on the Premises 
(including telephone, cable, alarm and electric) services by securing separately metered accounts 
for each with the appropriate entity. The City shall provide water and sewer at no additional cost. 

D. LESSEE shall be responsible for cleaning the outdoor seating areas and 
the interior of the Premises on a daily basis. The City shall be responsible for cleaning and 
maintaining the rest room facilities located on the Premises. 

10. IMPROVEMENTS. 

A. LESSEE shall make improvements to the Premises as shown on Exhibit 
"C" attached hereto. LESSEE shall be responsible for installing required connections for 
electricity and telephone services to the Premises. No other improvements shall be done without 
the permission of the CITY. 

B. Any improvements shall only be done by properly licensed persons in 
accordance with the laws of the State of Florida. 

C. LESSEE and any subcontractors shall be responsible for obtaining and 
paying for all required permits. 

11. REPAIRS. MAINTENANCE AND SURRENDER. 

A. LESSEE agrees at its expense to keep, maintain, and clean the Premises 
except as provided otherwise herein, in the same state of repair and condition as existed on the 
date of commencement of this Lease, reasonable wear and tear excepted. Such maintenance 
shall include, but not be limited to, cleaning windows, washing and waxing floors, carpet 
cleaning, light bulb replacement, and sweeping and cleaning of sidewalks. 

B. LESSEE shall be responsible for maintaining and repaIrIng all 
improvements at its own costs and in the same condition as approved on Exhibit C. 

C. LESSEE at its expense agrees to deliver to CITY, upon the termination of 
this Lease, the entire Premises, including any improvements and fixtures, in the same state of 
repair and condition as existed on the date of commencement of this Lease, reasonable wear and 
tear excepted. 
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D. CITY shall make all exterior repairs, including repairs of the roof and 
sidewalks, as well as repairs as required because of water entering the demised premises from the 
roof or other parts of the building or from other causes not under the control, of ~ESSEE. ~ITY 
shall maintain the exterior of the building in good condition. CITY shall marntam the exterIor of 
the premises so as to maintain the value ofthe capital asset in a manner cons~stent,~ith generally 
accepted landlord/tenant responsibilities. LESSEE shall promptly report, m wntmg, to CITY 
any defective or dangerous conditions known to LESSEE. 

E. CITY shall not be liable to LESSEE for damage to property of LESSEE 
resulting from its acts, omissions or neglect in the maintenance and operation of the demised 
premises and facilities; however, CITY shall be otherwise liable to LESSEE for damage to 
property of LESSEE caused by the intentional or negligent acts of employees of CITY. 

12. POSSESSION. Delivery of possession of the premises to LESSEE shall be made 
at the time this Lease is fully executed, provided that LESSEE has delivered to CITY the 
certificates of insurance as required herein. 

13. RETENTION OF RECORDS AND RIGHT TO ACCESS. LESSEE shaH 
maintain during the term of this Lease all books of account, receipt invoices, reports and records 
in accordance with generally accepted accounting practices and standards. The form of all 
records and reports shall be subject to the approval of the City's Internal Auditor. The LESSEE 
must comply with recommendation for changes, additions, or deletions by the City's Internal 
Auditor. The City'S Internal Auditor must be permitted during normal business hours to audit 
and examine the books for account, reports, and records relating to this contract. The LESSEE 
shall maintain and make available such records and files for the duration of the Lease term and 
retain the same until the expiration of three years after final payment under this Lease agreement. 

14. INSURANCE. Throughout the term of this Lease, LESSEE shall maintain 
liability insurance in the type and amounts set forth in Exhibit "B" attached hereto. General 
liability to include products and completed operations coverage, added by endorsement. 

15. ASSIGNMENT AND SUBLEASING. The LESSEE shall not, without prior 
approval of the CITY, assign or transfer this Lease nor any share, part or interest in it, nor any of 
the rights or privileges granted by it, nor enter into any contract requiring or permitting the doing 
of anything under this Lease by an independent contractor unless otherwise expressly provided 
in this Lease. LESSEE further agrees that it shall not enter into any agreement of any nature, 
formal or informal, concerning other business activities at the Premises, with any individual, 
partnership or corporation without prior approval of CITY, it being understood that the only 
activity that LESSEE may conduct directly or indirectly, along or through others, on, upon or 
from said demised premises and facilities located there, be they demised to the others or under 
the control of CITY, is as authorized under the terms of this Lease. 

16. LAWS AND ORDINANCES. LESSEE agrees to comply with all applicable 
state statutes, Broward County and CITY's ordinances, and any safety requirements of all 
federal, state and local governments. LESSEE shall maintain all required licenses from 
governmental agencies in full force and effect during the term of this Lease. 
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17. INDEMNIFICA TION AGAINST CLAIMS. LESSEE shall indemnify and save 
CITY harmless from and against any and all claims, suits, actions, damages and causes of action 
arising during the term of this Lease for any bodily injury, loss of life, or damage to property 
sustained in or about the premises, or the appurtenances to them, arising out of any alleged act or 
omission of LESSEE or its employees, agents or servants, and from and against all costs, counsel 
fees, expenses and liabilities incurred in and about any such claim, the investigation of them, or 
the defense of any action or proceeding brought on them, and from and against any orders, 
judgments or decrees which may be entered in them. LESSEE will further, upon CITY's request, 
assume and defend any action that may be brought against CITY as the result of any alleged act 
or omission of LESSEE or employees, agents or servants and shall further assume and pay all 
associated costs and attorneys' fees which may be incurred by CITY. Notwithstanding, CITY 
shall be liable for the intentional or negligent acts of its own employees and agents. 

18. OWNERSHIP AT TERMINATION. All fixtures, alterations, improvements, 
structures, additions and modifications of every kind now existing or later erected, installed or 
placed within the Premises shall, at the end of the Term or earlier termination of this Lease, for 
any reason, be and become the property of CITY and shall be left in good condition and repair, 
ordinary wear and tear excepted, unless CITY at its option requires LESSEE to remove all or a 
portion of name. In such event, LESSEE at its sole expense shall promptly remove same. 
LESSEE further agrees at its sole expense to promptly repair and restore all portions of the entire 
Premises to good condition upon such removal. A fixture is defined as an article which was a 
chattel, but which, by being physically annexed or affixed to the Premises by LESSEE and 
incapable of being removed without structural or functional damage to the Premises, becomes a 
part and parcel of them. Non-fixture property personally owned by LESSEE at the expiration of 
the Term or earlier termination of this Lease, for any reason, shall continue to be owned by 
LESSEE, and at the time of such expiration or earlier termination, LESSEE at its option, may 
remove all such property, provided LESSEE is not then in default of any covenant or condition 
of this Lease; otherwise, all property shall remain on the Premises until the damages suffered by 
CITY from any such default have been ascertained and compensated. Any damage to the 
Premises caused by the removal by LESSEE of any such property shall be repaired by LESSEE 
immediately at its expense. 

19. DEFAUL T. It is agreed that upon any default by LESSEE in keeping and 
performing any and all terms and conditions of this Lease to be kept and performed by LESSEE, 
CITY may, at its option, declare this Lease terminated and may, after thirty (30) days written 
notice to LESSEE to cure such default, re-enter and take possession of the Premises and 
terminate this Lease immediately. The power granted in this paragraph to the CITY is in 
addition to any other rights or remedies which CITY may have under the existing laws of the 
State of Florida with regard to the removal of tenants, distress or other legal recourse. All rights 
and remedies available to CITY may be exercised concurrently or separately. 

20. NON-WAIVER. The failure of CITY to insist upon the strict performance of any 
of the covenants, conditions and agreements of this Lease in anyone or more instances shall not 
be construed as a waiver or relinquishment in the future of any such covenants, conditions and 
agreements, or as a waiver of any other covenants, conditions and agreements. 
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21. DAMAGE TO PREMISES. In the event the Premises or the building of which 
the Premises are a part shall be damaged or destroyed by fire or other casualty, the same may be 
promptly repaired or rebuilt by CITY at its expense as soon as funds are available, but CITY 
shall not be obligated to repair, rebuild, restore or replace any fixtures, equipment, displays or 
other property installed by LESSEE or others pursuant to this Lease. Nor will CITY be liable for 
damage to the Premises. 

A. CITY may elect, at its sole option, not to repair or reconstruct the 
Premises or the facility, which is a part of this Lease and upon written notice of such election 
from CITY to LESSEE the obligation of LESSEE, shall cease and this Lease shall thereupon 
terminate. However, if CITY does not give notice of termination, LESSEE's obligation shall 
abate during the existence of any damage or other casualty which renders the demised premises 
unsuitable for LESSEE in continued operation of business. 

22. NOTICE. The parties to this Lease shall be contacted at the following addresses: 

CITY: 

LESSEE: 

City Manager 
City of Pompano Beach 
100 West Atlantic Boulevard 
Pompano Beach, Florida 33060 

Frank DiMaria 
DiMaria Properties, LLC 
5056 Alencia Court 
Delray Beach, FL 33484 

23. RIGHT TO ENTER. CITY may enter the premises at any time upon giving 
reasonable notice to the LESSEE and so long as the same does not unduly interfere with the 
LESSEE's conduct of its regular business. In the event of an emergency, CITY shall not be 
required to give LESSEE notice prior to entering the premises. 

24. LESSEE, may, at its own expense, erect or place a sign for the 
advertising of LESSEE on the Premises so long as same complies with all applicable 
governmental rules, regulations, and ordinances, including the City's Sign Code and so long as 
LESSEE obtains prior written approval from the CITY as to size, location and content. 
Thereafter, LESSEE shall maintain said sign in a good state of repair, and shall repair any 
damage to the sign. 

25. [NSPECTION. CITY reserves the right to inspect the Premises at all reasonable 
hours in order to ensure compliance with this Lease Agreement and with leasing rules and 
regulations in force from time to time and posted in visible locations or given to LESSEE. 
LESSEE agrees to observe those rules and regulations in connection with the use of the property 
and LESSEE's obligations and responsibilities under this Lease. 

26. RISK OF LOSS. CITY shall not be liable for any loss by reason of damage, theft 
or otherwise to the tools, equipment, contents, belongings and personal effects of the LESSEE or 
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LESSEE's agents, employees, guests or visitors located in or about the property, or for damage 
or injury to LESSEE or LESSEE's agents, employees, guests or visitors. CITY shall not be 
liable if such damage, theft or loss is caused by LESSEE, LESSEE's agents, employees, guests 
or visitors. 

27. SUCCESSORS. This Lease shall inure to the benefit of and be binding upon the 
parties hereto and their respective successors and assigns. 

28. TERMINA TION. This Lease may be terminated without cause by the CITY with 
(60) days written notice to the LESSEE. 

29. PARAGRAPH HEADINGS. Paragraph headings of this Agreement are not part 
of the substance of this Agreement and shall have no effect upon the construction or 
interpretation of any terms, conditions or part of this Agreement. 

30. CONFLICT. In the event of any conflict or inconsistency between the terms of 
this Lease Agreement and RFP T -02-13, attached hereto as Exhibit C, the terms of this Lease 
shall control. 

31. GOVERNING LAW. This Agreement shall be construed and enforced according 
to the laws of the State of Florida, notwithstanding conflict of law provisions of the State of 
Florida. 

32. SEVERABILITY. The unenforceability, invalidity, or illegality of any provision 
of this Lease Agreement shall not render the other provisions unenforceable, invalid or illegal. 

IN WITNESS WHEREOF, the parties hereto have duly executed this Lease Agreement 
on the day and year first above written. 

"CITY": 

Witnesses: CITY OF POMPANO BEACH 

By:-----;:l,....:;;-""-T-''-'T:;;.q---------

ACH, CITY MANAGER 

(SEAL) 
AMBERS, CITY CLERK 
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RDON B. LINN, CITY ATTORNEY 
ST ATE OF FLORIDA 
COUNTY OF BROWARD 

The foregoing instrument was acknowledged before me this.3 Oth day of May ,2013 by 
LAMAR FISHER, as Mayor, DENNIS W. BEACH as City Manager and MARY L. CHAMBERS, as City Clerk 
of the City of Pompano Beach, Florida, a municipal corporation, on behalf of the municipal corporation, who are 
personally known to me. 

NOTARY'S SEAL: 

KRYSTAL AARON 

•

NOTARY PUBLIC 
STATE OF FLORIDA 
Comm# EE874865 

• • ExpIres 2114/2017 

NOTARY PUBLIC, STATE OF FLORIDA 

Krystal Aaron 

(Name of Acknowledger Typed, Printed or Stamped) 

Commission Number 

"LESSEE": 

DiMaria Properties, LLC 

~~~~~~~~~~~. ~---------------------------

ST ATE OF FLORIDA 
COUNTY OF BROWARD 

The foregoing instrument was acknowledged before me this I C day of b7" "'t2 ' 
2013 by a.~1A b I l1/rt'l'--t v~ . as of 
_________________ ------<~he is personally kno~ to me or who has produced type 
of identification) as identification. .. 

NOTARY'S SEAL: NOT~~::f· 
(Name of Acknowledger Typed, Printed or Stamped) 

"'C)~~~:';~""0 STEFANO VAlSECCHI 
""'~ 1< MY COMMISSION t EE 857894 
<l'~.. EXPIRES: April 10, 2017 
':r~OFFc&l'<:! Bonded ThIll Budget NcIary Services 9 



EGR:jrm 
3/26/13 
l:agr/cra/Kiosk Lease 

Commission Number 
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