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AGREEMENT

THIS AGREEMENT, entered into this day of » 2019, by and
between

CITY OF POMPANO BEACH, a municipal corporation organized in
the state of Florida whose address is 100 West Atlantic Boulevard,
Pompano Beach, Florida 33060 (hercinafter “CITY")

and

DONALD GIALANELLA, an independent contractor whose address is
910 Southern Pine Court NE, St. Petersbug, FL. 33703 (hereinaller
“ARTIST”).

WHEREAS, on July 2, 2018, the CITY issued a Call To Autists, a copy of which is
attached hereto and made a part hereof as Exhibit 1, which sought to commission an artist (o
design, Fabricate and install a sculpture for display on land and ultimately submersion in the
ocean for attachment to the Lady Luck in Shipwreck Park (the “Project”); and

WIIEREAS, 98 attists submitted responses to the foregoing Call To Artists which the
CITY’s Public Art Commiltee reviewed on August 16, 2018; and

WHEREAS, at its meeting on August 16, 2018, the CITY’s Public Art Committee
selected Donald Gialanella to design, fabricate and install the sculpture for the Project (the
“Artwork™) further described in his Proposed Design and Malerials List attached hercto and
macde a part hereof as Exhibit 2 (the “Scope of Services™); and

WHEREAS, in accordance wilh the terms and conditions set forth herein, Donald
Gialanella is able and prepaved to provide the services and insurance described in the Call To
Artists, the Scope of Services and this Agreement (the “Work”); and

WHEREAS, the CITY and ARTIST desire to enter into this Agreement setting forth the
parties’ mutual understandings and undertakings.

WHEREAS, the City Commission has determined entering into this Agreement with
ARTIST is in the best interest of the public; and

NOW, THEREFORE, in consideration of the conditions, covenants and mutual
promiscs herein contained, the CITY and ARTIST agree as follows.

ARTICLE 1
REPRESENTATIONS

A. Representations of CITY, CITY makes the following representations to ARTIST which
CITY acknowledges ARTIST has relied upon in entering into this Agreement,




I ‘This Agreement is a valid, binding and permissible activity within the power and
authority of the CITY and does not violate any CITY Code, Charter provision, rule, resolution,
ordinance, policy or agreement of the CITY or constitule a default of any agreement or contract
to which the CITY is a party.

2. The individuals exccuting the Agreement on behalf of the CITY are duly
authorized to take such action, which action shall be, and is, binding upon the CITY,

3. ARTIST shall be entitled to rely upon the accuracy and completeness ol any
information or reports supplied by CITY or by others authorized by the CITY’S Public Al

Program Manager.

B, Representations of ARTIST, ARTIST makes the following representations to CITY
which CITY relies upon in entering into this Agreement.

1. ARTIST’S execution, delivery, consummation and performance under this
Agreement will not violate or cause ARTIST to be in default of any covenants, rules and
regulations (as applicable) or any other agrecement to which ARTIST is a paity or conslilute a
default thereunder or cause acceleration of any obligation of ARTIST thereunder.

2. The individual executing this Agreement and related documents on behalf of
ARTIST is duly authorized to take such action which action shall be, and is, binding on
ARTIST.

3 There are no legal actions, suits or proceedings pending or threatened against or
affecting ARTIST that ARTIST is aware of which would have any material effect on ARTIST’S
ability to perform its obligations under this Agreement.

4, ARTIST represents it has he ability, skill and resources to complete its
responsibilities under this Agreement and that the Artwork shall be designed and fabricated to
withstand the outdoor climate of South Florida for a minimum of one (1) year and permanent
submersion in the Atlantic Ocean off Pompano Beach without maintenance. ARTIST fuether
represents that the Lady Luck will be a suitable site for permanent submersion.

5 The CITY shall be entitled to rely upon the technical and leadership skills of
ARTIST or by others authorized by ARTIST under this Agreement.

6. ARTIST represents and warrants it has and shall continue to maintain all licenses
and approvals required to provide the services hereunder and that it shall at all times conduet its
business activities in a reputable manner.

7. ARTIST represents that each person or entity to provide services hercunder is
duly qualified to perform such services and is sufficiently experienced and skilled in the area(s)
for which such person or entity will render setvices. ARTIST agrees that all Work under this
Agreement shall be performed in a skillful and respectful manner, and that the quality of all such
services shall equal or exceed prevailing industry standards for the provision of such services.




ARTICLE 2
SCOPE OF SERVICES

ARTIST shall perform all Work specificd hereunder, inclusive of the Exhibits. Unless
stated otherwise in this Agreement, the Work required of ARTIST includes all labor, materials
and tasks, whether or not enumerated herein, that are such an inseparable part of the Scape of
Services that exclusion thereof would render ARTIST’s performance impractical, illogical, or
unconscionable. ARTIST agrees to design and fabricate the Attwork in accordance with the
provisions of the Call to Atlists, the Scope of Services and (his Agreement.

ARTICLL 3
CONTRACT ADMINISTRATOR

The CITY’s Public Art Program Manager or his/her wrillen designee shall serve as the
CITY’s Contract Administrator during the performance of services under this Agreement.
I

Donald Gialanella shall serve as ARTIST’s Contract Administrator during the
performance of services under this Agreement.

ARTICLL 4
RESPONSIBILITIES OF ARTIST

b ARTIST shall perform all services and furnish all supplics, personnel, materials
and equipment for the design, exceution, and fabrication of the Artwork; pay all necessary taxes,
inswrance, and consultants; purchase all supplics, materials, fools, equipment, lighting
requirements and all other items incidental to designing and fabricating the Artwork.

2; ARTIST shall be responsible for the quality and timely completion of the Work
and shall, without additional compensation, correcl any ciiors, omissions, or other deficiencies in
the Artwork identified by the Contract Administrator prior to CITY's wrilten acceptance of the
Artwork after Attist installs it (i) at the land location (“Temporary Acceptance”) and (ii) onto the
Lady Luck after submersion (“Final Acceptance”).

3 ARTIST shall perform the Work in accordance with standards of care, skill, training,
diligence, and judgment provided by highly competent professionals who perform work of a similar
nature and also develop and adhere to written protocols to ensure public resources are properly

tracked and appropriated.

4. Before commencing any Work hereunder, ARTIST and any and all of ARTIST’s
subcontractors or other agents shall have complicd with the background check procedures of
Atticle 10 herein, a copy of the form for which is altached hercto and made a part hereof as

Exhibit 3.

5 Upon the CITY’s Temporary Acceptance of the Artwork, ARTIST shall provide
CITY a fully-exccuted original Copyright Assignment of Artwork and a Catalogue Form, copies




of the forms for which are respectively allached hereto and made a part hereof as Exhibit 4 and
5.

0. All Work performed by ARTIST hereunder shall comply with all applicable
federal, state, and local laws, cades, ordinances, rules, and regulations in performing under this
Agreement, ARTIST shall, at his sole expense, secure (he services of an appropriately licensed
gencral contractor, subcontractor, engineer, and/or any other professional(s) necessary (o obtain
all licenses and approvals required to perform the Work under this Agreement.

y ARTIST shall not issue any public information releases through any media,
including social media, regarding the Work performed hercunder without prior written approval
of the CITYs Conlract Administrator.

8. Within two weeks of the full execution of this Agreement, ARTIST shall inspect
the land location and (he Lady Luck (collectively the “Site”) to verify that the existing
conditions, dimensions, and substrates will support installation of the Artwork. Within fourtecn
(14) calendar days of the inspections, ARTIST shall notify the CITY’s Contract Administrator in
wriling of any Site condition that would render it unsuitable for installation of the Artwork.

9. ARTIST shall complete the fabrication, (ransportation, and installation of the
Artwork in conformity with the Design Proposal described in the Scope of Services which has
been approved by bath the CITY’s Public Art Commiltee and the City Commission as ARTIST
is solely responsible for Artwaork storage pending delivery to the Site(s).

|

10.  Afler fabrication of the Artwork is compleled and ARTIST has received any
applicable permits, other jurisdictional approval(s), and wrilten approval from the CITY’s
Contract Administrator, ARTIST shall deliver the Artwork to the Site(s). ARTIST shall
coordinate access to the Site(s) for Artwork delivery with the CITYs Contract Administrator.

1. To the extent applicable, ARTIST shall cooperate with CITY’s Conlracl
Administrator or other agents as well as any thivd parties at the Site(s) to oversce installation of
the Aviwork. ARTIST agrees that the CITY’s Contract Administrator shall have the authority to
resolve any scheduling conflicts between the CITY and ARTIST and such resolution shall be

binding on the parties.

2. ARTIST shall have an ongoing obligation to report in writing any discrepancy or
defect at the Site(s) which hinders or impaits installation of the Artwork within three (3) calendar
days of the time ARTIST kunew or should have known of the defect, and shall cease installation
of the Avwork until wrilten notice from the CITY’s Contract Adminisicator that installation
should resume. ARTIST’s failure to timely report any appavent discrepancy or defect in writing
to the CITY shall waive any related objection ARTIST has to the installation and ARTIST shall
be solely responsible for any expenses associated with remedying any discrepancy or defect that
hinders or impairs installation or damages the Artwork.

13, ARTIST shall work in a manner and time so as not to interfere with any of the
operations, construction, or maintenance of CITY or ils agents. ARTIST shall, when working on
the Site, kecp the premises free from waste materials and rubbish. At the completion of the
Artwork, ARTIST shall, at his sole expense, remove any waste materials, rubbish, tools,
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cquipment, machinery, and surplus materials from the Site(s) attributable to ARTIST or the
Arlwork. The CITY’s Contract Administrator may withhold final compensation until receipt of
any necessary clean-up payment from ARTIST, deduct the clean-up charge from final payment
to ARTIST, or charge the applicable cost of the cleanup to ARTIST.

(4.  Title to the Artwork passes to CITY upon the CITY’s Contract Administrator’s
Final Acceptance of same, Upon transfer of title, CITY shall be responsible for any and all
subsequent damage to the Arlwork except damage caused by ARTIST or any subconlractors or
other agents of ARTIST. At any time prior to title transfer, all visk of destruction or damage (o
the Arlwork, or any part thereof, from any cause whatsoever shall be borne by ARTIST.
ARTIST shall, at his sole expense, fully repair and restore the Artwork as to any destruction or
damage that occurs before title has transferred from ARTIST to the CITY.

RESPONSIBILITIES OI' CITY

The CITY’s Contract Administrator shall be responsible for cnforcement of this
Agreement, In the event any violation is reported, the CITY’s Contracl Administeator shall
investigate same and report the findings to the Cily Manager who has sole discretion to take
action and make recommendations as deemed necessary. The City Manager’s actions and
recommendations pursuant to this Article shall be final and binding on ARTIST.

ARTICLE 6
NON-ASSIGNABILITY AND SUBCONTRACTING

This Agreement is not assignable and ARTIST agrees it shall not sell, assign, lransfer,
merge or otherwise convey nny of its interests, rights or obligations under this Agreement, in
whole or in part, to any other person, corporation o entity.

Any altempt by ARTIST to assign or transfer any of its rights or obligations under this
Agreement without first obtaining the CITY’S wrillen approval shall result in CITY’S
immediate cancellation of this Agrcement. Specifically, no assignment of any right or obligation
under this Agreement shall be binding on the CITY without the written consent of the City

Commission of Pompano Beach.

In addition, this Agreement and the rights and obligations therein shall not be assignable
or transferable by any process or proceeding in court, or by judgment, execution, proceedings in
insolvency, bankruptey or receivership, and in the event of ARTIST’S insolvency or bankruptey,
CITY may at its option terminate and cancel this Agreement without any notice of any kind
whatsoever, in which event all rights of ARTIST hereunder shall immediately cease and

terminale,

Nothing herein shall be construed to create any personal liability on the part of the CITY
or its agent(s) nor shall it be construed as granting any rights or benefits hereunder to anyone
other than CITY and ARTIST.




ARTICLE 7
TERM, RENEWAL AND TIME OF PERIFORMANCE

I Term and Renewal. This Agreement shall be for no more than a two (2) year

term commencing two weeks after this Agreement is fully exceuted by both parties and ending
upon the CITY’s Final Acceptance, subjeet (o carlier termination as provided herein, The CITY
reserves the right to extend this Agreement for one (1) year provided both parties agree in
writing to said extension. Renegotiation shall commence al least sixty (60) days prior to normal

termination,

2. Fiscal Year. The continuation of this Agreement beyond the end of any CITY
fiscal year shall be subject to both the appropriation and the availability of funds, in accordance
with Chapter 129, Florida Statutes.

3. Notice to Procced. ARTIST shall commence each phase of the Artwork within
the time period stated in the CITY’s written Notice to Proceed. All dulies, obligations, and
responsibilities of ARTIST required for each phase shall be completed by the deadline set forth
i the Notice to Proceed. ‘The Notice (o Proceed is defined as a written document issued by the
CITY’s Contract Administrator which authorizes the ARTIST to begin a particular phase of the

Work.

4, Delay. ARTIST shall notify CITY in writing whenever a delay is anticipated or
expericnced and set forth all facts and details related to the delny. The CITY's Contract
Administeator may grant ARTIST an extension of time if he/she deems it appropriate in his/her

sole discretion.

5 Time is of the Essence. Time is of the essence for all performance required under
this Agrecment,
ARTICLE 8

DESIGN AND MODIFICATION

ARTIST understands and agrees that he shall fabricatc and install the Artwork in
accordance with the specifications set forth in the Call to Autists and Scope of Services.

Major modification shall mean morc than a 25% overall change from the Design
Proposal set forth in the Scope of Services and is prohibited without the formal written approval
of the CITY's Public At Commillee and its City Commission. ARTIST understands and agrees
that CITY’s Contract Administrator has sole discretion to approve the modification “as is” or
require a formal review and approval by both the CITY's Public Arl Commiliee and its City

Commission.

Minor modifications may be submitted and approved by the CITY’s Contract
Administrator only when necessary to facilitate the Work, ARTIST understands and agrees that
the CITY’s Contract Administrator has sole discretion to approve the modification “as is"” and/or
determine whether said modification is necessary to facilitate the Work.
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ARTICLE 9
INSPECTIONS BY CITY

‘The CITY’s Contract Administrator shall inspect the fabrication and installation of cach
Artwork at the five (5) intervals described below to ensure compliance with the Design Proposal

set forth in the Scope of Services.

I'st Inspection - 10% completion (beginning phases of Ariwork fabrication)

2nd Inspeetion - 25% completion (Artwork fabrication is 25% complete)

3 [nspection - 50% completion (Artwork is completed and ready for installation)
4" Inspection - 75% completion (Artwork installed at land location)

5™ [nspection -100% completion (Artwork installed on Lady Luck)

ARTIST shall notify the CITY's Contract Administrator in writing when each of the
completion phases has been reached. ARTIST understands and agrees that the CITY’s Contract
Administiator has sole discretion to determine whether ARTIST has reached the requisite

completion phase.

ARTICLE 10
COMPENSATION, RECORDKEEPING, INSPECTION,
AUDIT, BACKGROUND CHECIC AND
PUBLIC RECORDS PROCEDURTS

A, Compensation. For and in consideration of the mutual covenants and obligations herein as
well as other good and valuable consideration received, ARTIST agrees lo design, fabricate and
install the Attwork in aceordance with the Call to Autists, Scope of Services and this Agreement and
CITY agrees to pay ARTIST a maximum not-to-exceed total amount of Thirty Five Thousand
Dollars (§ 35,000.00) payable in five (5) installments as follows:

(1) $4,000.00 within two weeks after the City Commission approves this Agrecement;

(2) $5,500.00 when the fabrication of the Artwork is 50% complete;

(3) $8,000.00 within 10 business clays of the CITY’s Temporaty Acceplance;

(4) $7,500.00 when the ARTIST begins coordination with the CITY’s Conlract
Administeator and Shipwreck Paik for the relocation, sinking and attachment of the
Artwork to the Lady Luck; and

(5) $10,000.00 within 10 business days of the CITY’s Final Acceplance.

l. All payment shall be made only for Work actually performed, completed and
accepted by CITY pursuant to this Agreement and in accordance with the foregoing payment
schedule which shall be aceepted by the ARTIST as full compensation for all such Work. These
maximum amounts do not constitute a limitation of any sort upon ARTIST’s obligation to

perform all Work required hereundler.

2 Notwithstanding any provision of this Agreement to (he contrary, CITY may
withhold, in whole or in patt, payment to the extent necessary to protect itself from loss on
account of inadequate, defective or otherwise unacceptable Artwork that has not been remedied
or from loss due to fraud or reasonable evidence indicating fraud by the ARTIST. When the
above reasons for withholding payment ate removed or resolved in a manner satisfactory to the
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CITY’s Contract Administrator, payment may be made to ARTIST, The amount withheld
pursuant to this provision shall not be subject to payment of interest by CITY.

3. CITY shall pay ARTIST within thirty (30) calendar days of receipt of ARTIST’s
proper invoice after any required approvals. To be deemed proper, an invoice must comply with
all requirements set forth in this Agrecment and must be submitted pursuant to any instructions
preseribed by the CITY’s Contract Administiator.  CITY shall have the right to withhold
payment of the invoice based on ARTISTs failure to comply with any term, condition, or
requirement of this Agreement, The parties hereto agree that any amounts so wilhheld shall not

be subject to payment of any interest by CITY.

4, To be deemed proper, an invoice must comply with all requirements set forth in
this Agreement and must be submitted pursuant to any instructions prescribed by the CITY’s
Contract Administrator, CITY shall have the right to withhold payment hereunder based on
ARTIST s failure to comply with any term, condition, or requirement of this Agreement. The
partics hereto agree that any amounts so withheld shall not be subject to payment of any interest

by CITY.

B. Recordkeeping, Inspection and Audit Procedures. ARTIST shall be required to vecord,
preserve and make available al all reasonable times for CITY’S lacal inspection, examination
and audit, complete and accurate records [or all activitics and revenues generated under this
Agreement for a period of five (5) years afler its termination or as otherwise required by
applicable law(s), including the required retention period of the Florida Public Records Act,
Chapter 119, Florida Statutes, if applicable, or if the Florida Public Records Act is not
applicable, for a minimum period of five (5) years after termination or expiralion of this
Agreement. However, if an audit has been initiated and audit findings have not been resolved,
the records shall be retained until resolution of the audit fincings.

ARTIST shall make available for CITY’s inspection at rcasonable times all time logs,
financial records; federal/state tax returns; and any other documents attendant to ARTIST’s

Work hercunder.

e Background Check Procedures. ARTIST and any of his subcontractors hereunder shall
comply with the CITY’S Background Scicening Policy as set forth in Exhibit 6. At least one
week prior to ARTIST or any of his subcontractors providing services hereunder, ARTIST shall
provide the CITY’S Conlract Administrator a completed and fully-executed Release on all such
persons so that CITY, at its solc cost, can conduct the background checks required hereunder.
CITY reserves the right to refuse to permit ARTIST or any of his subcontractors to provide
services under this Agreement bascd upon the grounds for disqualification set forth in the

CITY’s Background Screening Policy.

D. Public Records. The City of Pompano Beach is a public agency subject to Chapter | 19,
Flotida Statutes. The ARTIST shall comply with Florida’s Public Records Law, as amended.
Specifically, the ARTIST shall:

1, Keep and maintain public records required by the CITY in order to perform the
service.
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S custodian of public records, provide the CITY
the records to be inspected or copicd within a
vided in Chapter 119, Florida Statutes

2, Upon request from the CITY’
with a copy of requested records or allow
reasanable time al a cost that does not exceed the cost pro
or as otherwise provided by law.

3. Ensure that public
records disclosure requirements are not discl
the Agrcement’s term and following comp

tansfer the records to the CITY,
4, Upon completion of the Agreement, transfer, at no cost to the CITY, all public

records in possession of the ARTIST, or keep and maintain public records requived by the CITY
to perform the service. If the ARTIST transfers all public records to the CITY upon completion
of the Agreement, the ARTIST shall destroy any duplicate public records that are exempt or
confidential and exempt from public records disclosure requirements. If the ARTIST keeps and
maintains public records upon completion of the Agreement, the ARTIST shall meet all
applicable requirements for retaining public records, All records stored clectronically must be
provided to the CITY, upon request from the CITY'S custodian of public records in a format that

is compatible with the information technology systems of the CITY.

records that are exempt or confidential and excmpt from public
osed except as authorized by law for the duration of
letion of the Agrcement if the ARTIST docs not

blic records to the CITY within a

Failute of the ARTIST to provide the above described pu
loridla Statutes, as amended.

reasonable time may subject ARTIST to penalties under 119.10, F

PUBLIC RECORDS CUSTODIAN

IF__THE __ARTIST HAS QUESTIONS
REGARDING _THE _ APPLICATION or
CHAPTER 119, FLORIDA STATUTES TO
THE ARTIST’S DUTY TO PROVIDE PUBLIC
RECORDS RELATING TO THIS
AGREEMENT, CONTACT TIIL CUSTODIAN
OF PUBLIC RECORDS AT:

CITY CLERK
100 W. Atlantic Blvd., Suite 253
Pompano Bench, Florida 33060
(954) 786-4611
RecordsCustodinn@copbil.com

ARTICLE 11
NOTICES AND DEMANDS

Whenever it is provided herein that notice, demand, request, or other communication
shall or may be given to, or served upon, either of the parties by the other, it must be in writing,
sent by certified United States mail with return receipt requested, addressed to the party to whom
it is intended at the places designated below until changed by wrilten notice in compliance with
the provisions of this Atticle. For the present, the paries designate the following respective

places for giving of notice, to-wit:
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For CITY \With n copy (o:

City Manager Laura Alria, Public Att Program Manager
P.O. Drawer 1300 50 West Atlantic Boulevard

Pompano Beach, Florida 33060 Pompano Beach, Florida 33060
Greg.Harrison@ecopbil.com laura.atria@copbil.com

(954) 786-4601 oftice (954) 515-7800, ext. 3813 office

(954) 786-4504 fox (954) 786-46606 lax

For ARTIST

Donald Gialanella
910 Southern Pine DI. NE
St Pelersburg, Florida 33703

livesteel@gunail.com
(607) 547-1071 phone

ARTICLE 12
GOVERNING LAW AND VENUL

The Agreement shall be governed by the laws of the State of Florida, both as to
interpretation and performance. CITY and ARTIST submit to the jurisdiction of Florida courts
and federal courts located in Florida, The partics agree that proper venue for any suit at law or in
equity attendant to this Agreement shall be instituted and maintained only in coutts of competent
jurisdiction in Broward County, Floricla.

No remedy herein conferred upon any party is intended to be exclusive of any other
remedy, and each and every such remedy shall be cumulative and in addition to every other
remedy given herein, now or hereafler existing at law or in equity or by statuc or otherivise,

ARTICLE 13
INDEPENDENT CONTRACTOR

It is expressly understood between the parties that ARTIST’S relationship to CITY
hereunder is that of an independent contractor and that this Agreement shall not constitute or
make the parties a partnership or joint venture. ARTIST shall have no authority to employ any
person as an cmployee or agent o behalf of CITY for any purpose.

Neither ARTIST nor any person or entily engaging in any Work hereunder shall be
deemed an employee or agent of CITY nor shall they represent themselves to others as an
employce or agent of CITY. Should any person indicate by written or verbal communication
that they belicve ARTIST or any his agents, employces ov subconlractors are cmployees or
agents of the CITY, ARTIST shall usc its best efforts to correct said mistaken belief both

vetbally and in writing.

ARTIST, its cmployces, subcontractors or any other agents of ARTIST providing
services hereunder shall be deemed independent contractors for all purposes and shall not in any
manner be deemed employees of the CITY. As such, any contractors, sub-contractors or other
agents of ARTIST providing services hercundler shall not be subject to any withholding for tax,
Social Security or other purposes by CITY, nor shall such person be entitled to sick leave,
pension  benefits, vacation, medical benelits, life insuvance, workers or unemployment
compensation or the like from the Yy
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ARTICLE 14
ATTORNEY FEES AND COSTS

In the event of any litigation involving the terms and conditions of this Agreement, it is
understood and agreed that the prevailing patty in such litigation shall be entitled to recover from
the non-prevailing party reasonable allorney and paaprofessional fees as well as all out-of-
pocket costs and expenses ineutred thereby by the prevailing patty in such litigation through all
appellate levels. The provisions of this Article shall survive termination of this Agreement.

ARTIST’S INDEMNIFICATION OF CITY

1, ARTIST shall at all times indemnify, hold harmless and defend the CITY and its
agents hereunder from and against any and all claims, demands, suit, damages, attorneys’ fees,
fines, penaltics, defense costs or liabilities arising directly or indireetly out of or in conncction
with ARTIST’S actions, negligence, misconduct or provision of Work hereunder except that
ARTIST shall not be liable under this Article for damages arising out of injury to persons or
property arising from the negligence, gross negligence or willful misconduct of CITY or any of
its officers, employees or authorized agents. ARTIST agrecs to investigate, handle, respond to,
provide defense for, and defend any such claims at its sole expense and to bear all other costs
and expenses related thereto, cven if the claim(s) isfare groundless, false or fraudulent. The
foregoing indemnification shall not be operative as to any claims by ARTIST for any causes of
action ARTIST has or may have for breaches or defaults by CITY under this Agrecment,

2 ARTIST acknowledges and agrees that CITY would not enter into this Agreement
without this indemnification of CITY by ARTIST. The patties agree that one percent (1%) of
the total compensation paid to ARTIST hereunder shall constitute specific consideration to
ARTIST for the indemnification provided uncer this Acticle. The provisions and obligations of
this Acticle shall survive cxpiration or early termination of this Agreement. To the extent
considered necessary by the CITY’s legal counsel, in his or her reasonable discretion, any sums
due ARTIST hereunder may be retained by CITY until all claims subject to this indemnification
obligation have been resolved. Any sums so withheld shall not be subject to the payment of

interest by CITY,

3 ARTIST acknowledges and agrees that CITY assumes no responsibility
whatsoever for any personal property, stock or inventory of ARTIST placed at the Site(s) and
that ARTIST is solely responsible for insuring same against damage or loss of any nature or
kind. ARTIST further agrees that CITY is hereby expressly released and discharged from any
and all liability for any loss, injury or damage to persons or property which may be sustained by
reason of ARTIST’S presence at the Site(s) or the performance of Work hercunder.

4, ARTIST expressly agrees that these indemnification provisions are intended to be
as broad and inclusive as permitted by laws of the State of Florida, and that if any portion thereof
is held invalid, it is agreed that the balance shall notwithstanding, continue in full force and

cffect.
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ARTICLE 16
GOVERNMENTAL IMMUNITY

Each party agrees to be fully responsible for the acts and omissions of its agents to the
extent permitted by law. Nothing herein constitutes or shall be construed as consent to be sued
by third patties in any matler arising out of this Agreement or any other contract.

CITY is a political subdivision of the State of Florida and nothing contained in this
Agreement is intended to serve as a waiver of sovereign immunity by CITY.

ARTICLI 17
PUBLIC ENTITY CRIMES ACT

3 Through exccution of this Agreement and in accordance with Section 287.133, Florida
Statutes, ARTIST certifics that it is not listed on the convicted vendors list maintained by the
State of Florida, Department of General Services.

INSURANCI

ARTIST shall maintain insurance in the amounts and subject to all conditions set forth in
Exhibit 6. ARTIST shall not commence operations under this Agreement until cerlification or
proof of insurance detailing terms and provisions of coverage has been received and approved by
the CITY’S Risk Manager. In addition, the CITY shall be named as an additional insured on the

Certificate of Insurance,

ARTICLE 19
DEFAULT AND DISPUTE RESOLUTION

L. If either parly claims the other is in delault of this Agreement, the paities may, but
are not requited to, timely schedule a conlerence or meeting and make every reasonable effort to
reach an amicable resolution. Both patties shall be entitled to have representatives present at any
such meeting or conference.

2 If there is a default of any covenant or obligation under this Agrecement, the
defaulting patty shall be given ten (10) calendar days to cure said default after writlen notice to
the other in accordance with Article 11 herein,

¥ If the patly receiving wriiten notice of default provides written notice denying
same within ten (10) ealendar days of receipt or the alleged default has not been remedied within
ten (10) calendar days alter receipt of written notice and is continuing, cither party may appeal in
writing to the City Manager for the CITY ,

Upon receipt of said written appeal or demand, the City Manager for the CITY may
request additional information relating to the dispute from either or both parties which shall be
provided within a reasonable time. Upon the City iManager’s receipt and timely review of the
disputed matter, the City Manager may make a written decision regarding the alleged default as
he/she deems appropriate under the circumstances. If the City Manager’s decision is not

16




implemented within the deadline set forth in his/her written decision, it shall be lawful for either
patty to terminate this Agrcement in addition to any other remedies provided by law.,

ARTICLE 20
TERMINATION

A. “Termination for Cause. Breach or default of any of the covenants, dutics, or terms of this
Agreement shall be cause for termination of this Agreement. In (he event of a breach or default,
the defaulting party shall be given written notice which describes in reasonable detail the alleged
breach or default and ten (10) calendar days to cure same, and either party may avail itself of the
informal Default and Dispute Resolution Procedures set forth in Article 11 above or scek other
remedies as provided hereunder or by law.

B. ‘Termination for Convenience of City. Upon thirty (30) calendar days wrillen notice
delivered by certified mail, return receipt requested, to ARTIST, CITY may withoul cause and
without prejudice to any other right or remedy, (erminate this Agreement for convenicnee
whenever il determines that such termination is in the best interest of the CITY. If the
Agreement is terminated for the CITY’s convenience, the notice of termination to ARTIST shall
state so and also define the extent of the (ermination. Upon receipt of such notice, ARTIST shall
use commeteially reasonable efforts to discontinue all services hereunder o the extent indicated
on the notice of termination. CITY shall be responsible to pay ARTIST any monics to which
ARTIST is entitled for the WORK satisfactorily completed through the date of termination.
ARTIST acknowledges that ARTIST has received good, valuable and sufficient consiceration
from CITY, the receipt and adequacy of which are, hercby acknowledged by ARTIST, for
CITY’s right to terminate this Agreement for convenience and ARTIST hereby waives any and
all vights to challenge the adequacy of such consideration or the validity of CITY’s right to
terminate for convenience,

ARTICLE 21
NO DISCRIMINATION AND AMERICAN WITH DISABILITIES ACT

A. No Discrimination. In the performance of this Agreement, ARTIST and its agents shall
not discriminate against any apprentice or person because of race, age, color, religion, sex,
gender identily or expression, national origin, age, disability, familial status, marital status or
sexual orientation, political affiliation or any other factor which cannot lawfully or appropriately
be used as basis for service delivery.

B. American with Disabilities Act (“ADA"). ARTIST shall affirmatively comply with all
applicable provisions of the ADA, including Titles I and 11 regarding nondiscrimination on the
basis of disability and all applicable regulations, guidelines, aund standards, ARTIST shall also
comply with Title T of the ADA regarding nondiscrimination on the basis of disability in
employment and further shall not discriminate against any employee or applicant for
employment because of race, age, religion, color, gender, sexual orientation, national origin,
mavital status, political affiliation, or physical or mental disability.

C. ARTIST's compliance with the foregoing non-discrimination provisions arc express
conditions hereof and any failure by ARTIST lo so comply shall be a breach of this Agreement
and the CITY may cxetcise any right as provided herein or otherwise provided by law,
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ARTICLL 22
NO CONTINGENT FEL,

ARTIST warrants that it has not employed or retained any company or person, other than
a bona fide employce working solely for ARTIST, to, solicit or secure this Agreement and that it
has not paid or agreed to pay any person, compainy, corporation, individual, or firm, other than a
bona fide employee working solely for ARTIST any fee, commission, percentage, gift, or any
other consideration contingent upon or resulting from the award or making of this Agreement.

In the event of ARTIST’S breach or violation of this provision, the CITY shall have (he
right to terminate this Agrecment without liability and, at CITY’S sole discretion, o recover (he

full amount of such fee, commission, percentage, gift or consideration,

ARTICLL 23
FORCE MAJEURT

Neither party shall be obligated to perform any duty, requirement or obligation under this
Agreement if such performance is prevented by fire, hurricane, earthquake, explosion, war, civil
disorder, sabotage, accident, flood, acts of Gad or by any reason of any other matter or condition
beyond the control of cither party which cannot be overcome by reasonable diligence and
without unusual expense (“Force Majeure”). In no event shall economic hardship or lack ol

. funds be considered an event of Force Majeure.

If CITY or ARTIST are unable (o perform, or arc delayed in their performance of any
obligations under this Agreement by reason of any event of Force Majeure, such inability or
delay shall be excused at any time during which compliance therewith is prevented by such event
and during such period therealer as may be reasonably necessary for either party to correct the
adverse cffect of such event of force majeure.

In order to be entitled to the benefit of this Atticle, a party claiming an cvent of force
majeure shall be required to give prompt writlen notice to the other patty specifying in detail the
event of force majewre and also diligently proceed to coriect (he adverse effect of any force
majeure. The parties agree that, as to this Article, time is of the essence.

ARTICLE 24
WAIVER AND MODIFICATION

Failure to insist upon strict compliance with any terms, covenants or conditions of this
Agreement shall not be deemed a waiver of such, nor shall any waiver or relinquishment of such
right or power at any time be taken to be a waiver of any other breach, Further, the acceptance of
a single or repeated payment(s) by CITY afler it falls due or after knowledge of any breach by
ARTIST shall not be construed as a waiver of any of the CITY’s rights hereunder.

CITY and ARTIST may request changes to modify certain provisions of this Agreement,
including increasing or deoreasing the scope of services to be provided. However, unless
otherwise provided for herein, any such changes must be contained in a wrilten amendment
executed by both partics with the same formality of this Agreement.
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ARTICLE 25
RELATIONSHIP BETWEEN THE PARTILS

ARTIS'T is being contracted by CITY for the purposcs and to the extent set forth in this
Agreement and, as such, shall be fice to dispose of such other portion of ARTIST time and skill
as docs not interfere with ARTIST’S obligations hereunder,

ARTICLE 26
SEVERABILITY.

Should any provision of this Agreement or the application of such provisions be rendered
or declared invalid by a court action or by reason of any existing or subsequently enacted
legislation, the remaining pmts or provisions of this Agicement shall yemain in full force and
clfect,

ARTICLE 27
APPROVALS

Whenever CITY approval(s) shall be requircd for any action under this Agreement, said
approval(s) shall not be unreasonably withheld.

ARTICLE 28
ABSENCE OI* CONFLICTS OF INTEREST

ARTIST represents it presently has no interest and shall acquire no interest, either direct
or indirect, which would conflict in any manner with its performance hereunder. ARTIST
further represents no person having any interest shall be ecmployed or engaged by it for said

performance.
ARTICLE 29
MISCELLANEOUS TERMS AND CONDITIONS
L. In case there is conflict between the terms of the Call To Attists, the Scope of

Services and this Agrecment, the terms of this Agreement shall prevail.

2 The sculpture designed, fabricated and installed by ARTIST hereunder shall be
permanent Artwork created solely for the CITY. Pursuant to the Copyright Assignment altached
as Exhibit 4, CITY has exclusive property rights to the Artwork created hereuncler. In acldition,
ARTIST understands and agrees that CITY has the right to de-access the Artwork five (5) ycars
after CITY accepts same as 100% complete at Final Acceptance.

4, ARTIST unclerstands and agrees that the Artwork it creates hereunder shall be
fabricated and installed to withstand the outdoor climate of South Flovida for a minimum of one
(1) year after CITY’s Temporary Acceptance of same. Further, ARTIST understands and agrees
that CITY is entitled to rely upon the foregoing durability provision such that if any pait(s) of the
Arlwork substantially deteriorates or is otherwise found to be defective, as determined solely by
(he CITY’s Contract Administeator, ARTIST shall be responsible to repair or replace same at
ARTISTs sole cost. However, CITY (not ARTIST) shall be solely responsible to bear all costs
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associated with the repair of any damage to the Artwork caused by vandalism after CITY’s
Temporary or Final Acceplance.

5. ARTIST may be given the right of first refusal to perform repairs or restoration,
If the parties cannot agree on repair services or ARTIST is unable or unwilling to perform any
necessary repairs on terms acceptable to CITY, or CITY cannot locate ARTIST, CITY may have
such work performed at CITY s own expense in accordance with recognized principles of repair,
restoration or conservation.

8% CITY and ARTIST agree that there are no third party beneficiaries to this
Agreement,
6. Conllicts, ARTIST agrees that neither it nor its employees will have or hold any

continuing or frequently recurring employment or contractual relationship that is substantially
antagonistic or incompatible with ARTIST's loyal and conscicntious exercise of the judgment and
care required to perform under this Agreement. ARTIST further agrees that during the term of
this Agreement, neither ARTIST nor any of ils agents providing services hereunder shall serve as
an experl witness against CITY in any legal or administrative proceeding in which he, she, or
ARTIST is not a parly, unless compelled by court process. Further, such persons shall not give
sworn testimony or issue a veport or writing, as an expression of his or her expert opinion, which
is adverse or prejudicial to the interests of CITY in conncction with any such pending or
threatened legal or administvative proceeding unless compelled by court process. The limitations
of this scction shall not preclude ARTIST or any person from in any way representing
themselves, including giving expert testimony in support thereof, in any administrative or legal
proceeding. ARTIST agrees that any wrilten agreements ARTIST has with any person or entily
performing uncler this Agreement shall contain substantively icdentical language to ensure (hat said
persons or entitics meet the obligations contained in this pavagraph.

1. Joint Preparation, This Agreement has been jointly prepared by the partics hercto
and shall not be construec more strictly against cither party.

8. Truth-In-Negotiation Representation. ARTIST’s compensation under this
Agreement is based upon representations supplied to CITY by ARTIST. ARTIST certifics that
the information supplicd is accurate, complete, and current at the time of contracting. CITY
shall be entitled to recover any damages it incurs to the extent such representation is untrue.

10.  Rights In Documents And Work. Any and all reports, photographs, surveys, and
other data and documents provided or created in connection with this Agreement shall be and
remain the property of CITY. In the event of termination or expiration of this Agreement, any
reports, photographs, surveys, and other data and documents prepared by ARTIST, whether
finished or unfinished, shall become the property of the CITY and shall be delivered by ARTIST
to the CITY’s Contract Administrator within seven (7) days of termination or expivation of this
Agreement by either party.

[1.  ARTIST may be given the right of first refusal to perform repairs or restoration,
If the pattics cannot agree on repair services orr ARTIST is unable or unwilling to perform any
necessary repairs on terms acceptable lo CITY, or CITY cannot locate ARTIST, CITY may have

20




such work performed at CITY's own expense in accordance with recognized principles of repair,
restoration or conscrvation,

ARTICLI 30
BINDING EFFECT

The benefils and obligations imposed pursuant to this Agreement shall be binding and
enforceable by and against the patics hereto.

ARTICLI 31
WARRANTIES AND STANDARDS

1. Original Ail, ARTIST warrants that the Artwork being commissioned is the
original product of her own creative efforts, and, unless otherwise expressly stated herein, the
Artwork is original and is a single edition,

2 Warranty of Quality. ARTIST warrants that the Avtwork shall be fice of defecls
in material and workmanship, including without limitation any defects consisting of "inherent
vice" or qualities accelerating (he deterioration of the Artwork, and that ARTIST shall correct, at
ARTIST's sole expense, any such defeets which appear while the Artwork is installed at the land
location. However, ARTIST shall not be responsible to correct any defects that arise after the
CITY’s Final Acceptance of the Artwork onee it attached to the Lady Luck upon submersion in

the Atlantic Ocean.

3. Salo or Reproduction, ARTIST represents and warrants that ARTIST shall not
sell or reproduce the Artwark or allow others to do so without the prior written approval of
CITY. For the purposes of this Agreement, the Artwork is considered “reproduced” if the
dimensions of another work exceed seventy-five percent (75%) of (he dimensions of the
commissioned Atlwork. For purposes of this section, “dimensions” shall include, but not be
limited to, sound, light, and other expressions not captuved in a two or three dimensional physical
object. ‘This covenant shall continue in effect for a period consisting of the lifc of ARTIST plus
fifty (50) years and shall be binding on ARTIST's successors, heirs and assigns.

4. Materials. ARTIST warrants to CITY that all materials used will be new unless
otherwise specified and that all services will conform in all ways with the Agreement. ARTIST
shall deliver the Artwork to CITY fiee and clear of any liens.

5 Intellectual Property Wartanty, ARTIST warrants that the Actwork will not
infringe upon or violate any license, copyright law, patent law, trade secret law, trademark law,
moral rights law, semiconductor chip protection law, unfair competition law, proprietary
information, non-disclosure, intellectual propetty or other right of any third party, or infringe
upon or violate any right of privacy, or contain libelous material. ARTIST warrants that the
Artwork complies with all applicable patent, frademark and copyright laws, rules, regulations,
and codes. ARTIST further agrees that the Artwork shall not utilize any protected patent,
trademark or copyright unless ARTIST has obtained all necessary permission and authority and
provides documentation of same to CITY. If ARTIST uscs any protected material, pracess or
procedure in connection with the Artwork, ARTIST shall disclose such patent, trademark or

copyright in the construction drawings and technical specifications.
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0. Wartanty of Authorization. ARTIST represents that ARTIST possesses full
power to enter into this Agreement and to convey (he rights herein granted to CITY without the
consent of any (hird party.

ARTICLI 32
RIGHTS IN ARTWORIK

l. The provisions of this Agreement shall control over the provisions of 17 U.S.C. §
106A and shall constitute a waiver by ARTIST of any rights in the Artwork sct out in or
otherwise granted by the Visual Atists Rights Act of 1990, 17 U.S.C, § 106A. If there is a
conflict or inconsistency belween any provision contained in this Agrcement and any provision
contained in any provision of domestic or international law, including without limitation the
European Union law, ARTIST understands and agrees that the provisions of this Agreement
shall control and shall constitute a waiver by ARTIST of any rights in the Artwork set out in or
olherwise granted by laws of other jurisdictions addressing ARTISTs rights in the Artwork,

2. Attwork may become an integral part to the architecture of the applicable
building, structure, or site, and installation and integration of the Artwork may subject the
Artwork to future removal, destruction, or other madifications including, without limitation, in
connection with the renovation, desteuction, or redevelopment of the applicable building,
structure, or sitc or change of use, ARTIST consents to the incorporation of the Artwork into the
building or structure or at the site, and waives any rights in the Artwork geanted by 17 U.S.C. §

106A or any other applicable lay,

3 CITY has an unlimited, perpetual, and irrevocable right to use or reproduce the
Artwork in any non-commercial manner or media whatsoever, including without limitation to
prepare derivative works based upon the Artwork, and to distribute copies of the Arlwork.

4, CITY shall make a reasonable effort to notify ARTIST of any proposed action
that will remove, destroy, or otherwise modify the Artwork by providing notice to ARTIST in
accordance with the “Notices” section of this Agreement, including, if applicable, notice of any
planned Deaccession. Any lack of notice to ARTIST shall not impede CITY’s ability to procee
with any modification, repair, or removal.

ARTICLE 33
SURVIVAL

The following provisions shall survive the expiration or carlier termination of this
Agreement: Atticle 10B, “Recordkecping, Inspection and Audit Procedures”; Auticle 12,
“Governing Law and Venue”; Atticle 15, “ARTIST's Indemnification of City”; Article 29,
Parageaph 10, “Rights in Documents and Work”; Atticle 29, Pavagraph 11, regarding Artwork
repair and restoration; Atticle 31, “Warrantics and Standavds”; Article 32, “Riglhts in Artwork™;
and this Article 33, “Survival.”
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ARTICLE 34
ENTIRE AGREEMENT AND INTERPRETATION

This Agreement incorporates and includes all prior negotiations, correspondence,
conversalions, agreements, or understandings applicable to the matters contained herein and both
pattics agree there are no commitments, agreements or understandings conceriing the subject
matter herein that are not contained in this Agreement.  Accordingly, both parties agree no
deviation from the terms herein shall be predicated upon any prior representations or agreements,
whether oral or wrillen,

Regardless of which parly or party’s counsel prepared the original draft and subsequent
revisions of this Agrcement, both CITY and ARTIST and their respective counsel have had
equal opportunity to contribute to and have contributed to its contents, and this Agreement shall
not be deemed to be the product of, and therefore construed against either party,

It is further agreed the omission of a term or provision contained in an envlier drall of this
Agrecment shall have no evidentiary significance regarding the contractual intent of the parties
and that no modification, amendment or alteration in the terms or conditions contained herein
shall be effective unless contained in a written document agreed to and executed by authorized
representatives of both pacties with the same formality of this Agreement.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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SCITY™:

Witnesses: CITY OF POMPANO BEACH
By:
REX HARDIN, MAYOR
By:
GREG HARRISON, CITY MANAGER
Attest:
(SEAL)
ASCELETA HAMMOND, CITY CLERK
Approved As To Form:
MARK E. BERMAN, CITY ATTORNEY
STATE OF FLORIDA
COUNTY OF PINELLAS COUNTY
The  foregoing instruments were  acknowledged before  me  this day ol

. 2019, by REX HARDIN as Mayor, GREG HARRISON as City Manager and
ASCELETA HAMMOND as City Clerk of the City of Pompano Beach, Florida, a municipal corporation, on
behalf of the municipal eorporation, who are personally known to me.

NOTARY'S SEAL: NOTARY PUBLIC, STATE OF FLORIDA

(Name of Acknowledger Typed, Printed or Stampel)

Commission Number

24




YARTIST”

Wity Csses: '

DONALD GIALANELLA
D\@k\w\ /lZ,\UUv\
P '|“l Name

M/M\L_
rint Name

STATLE OF FLORIDA
COUNTY OF Vinet\as

The foregoing instrument was acknowledged before e this ﬁ?)/ dayol ¢ {Eé oy ,
2019, by DONALD GIALANELLA who is personally kiowa to me or who has produced _(C D
_(type of Identification) as identification.

NOTARY'S SEAL: % Juﬁ/f y%d/d’\

NO[A’RY PUBLIC, SIATE OF FLORIDA
Nalalie  Sa

QAT Py Nolary Public State of Florid ¢ . i l
"i: % e of Floiida Name of Acknowledger Typed, Printed or Stamped
e, = ommission GG 130062 /
¢ e :
oo pltes 00/02/202 1 GIC’) I 5098

Commission Number

F[:jme
1130719
L:ageidev-sivesl2019-561
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EXHABYY A

Call to Artists: Underwator Reef Sculpture

BUDGET: $35,000
DEADLINE:  July 2,2018

INTRODUCTION
The City of Pompano Beach Is looking to commisslon an artist/artist team to design and fabricate a

sculpture that will be displayed at the heach for a one year, After a year, It will he submerged into the
ocean and attached to Lady Luck In shipwreck Park.

OVERALL PROJECT
An artist/artist team will deslgn and fabrlcate a sculpture that will be displayed at the heach for a one

year, After a year, It will he submerged Into the acean and attached to Lady Luck In shipwreck Park. Artist
will need to provide and work with an engineer If necessary. Artist will also need to contact Shipwreck
park for detalls on connecting the artwork as part of the final approval process,

THEME
There Is no speciflc theme for this project.

SHIPWRECK PARK
Shipwreck Park Is a not-for-profit organization dedicated to the creatlon of an underwater park system

establishing artiflclal reefs, utllizing public art to ralse awareness of the neced to preserve and conserve
our hatural coral reef system. The purpase of Shipwreck Park Pompano Is to develop and protect our coral
raefs. For more Information on Shipwreck Park, visit Jlup_:[[s!ﬂpwrecl:nmkﬂorlda.org[.

4 ADYLUCKY
Ladly Luck Is 2 324 foot tanker vessel that was sunk on July 23rd, 2016 as an arlificlal reef 1 %2 miles off

pompano Beach’s shore. This ship Is one of the biggest contributlons to Florlda's artificlal reef system
and one of the most easlly accessible major dive sites In the natlon. The ship Is the centerplece of what
is known as Shipwreck Park, surrounded by 16 other existing wrecks covered with marlne life, Shipwreck
park Is a unlque underwater cultural arts park with rotating underwater art exhibits. The ship Includes
speclfic themes, exclting underwater events, artwork and rotating art exhiblts to create a unlque dive

experlence for local and Internatlonal tourlsts,

MATERIALS & SPECIFICATIONS
sihce the artwork will he submerged In the ocean permanently and used as an artificlal reef, speclfic

materlals must be used. Materlals that are permitted are concrete, ferrous and/or aluminum-alloy metals
% Inch or more In thickness, clean steel and [Imestone houlders and must he clean from contaminants.

Contaminant free-dye concrete tiles are permitted.

The sculpture must welgh more than 500 pounds. It must he clean and free from asphalt, petroleum,
other hydrocarhons and toxic resldues.

PROJECT LOCATION

‘fhe sculpture will be displayed on a locatlon to be determined for a perlod of one year hefore it Is sunk
and attached to LadyLuck at Shipwreck Park.

INSTALLATION




After the artwork has been displayed for one year, It will be sunk and attached to The LadyLuck at
Shipwreck Park. The City will cover sinking fees and permits, In order for the artwork to he attached to
the ship, a 12" 2-1/2"d. schedule 40 S.S. plpe should be connected Infon the sculpture so that It can be
attached to the 3" recelvers, There must he a 3/4" through hole In the middle of the pipe for a bolt to
pass through recelver and attachment,

Connecting the Sculpture: There are 50 plus 18” x 3"d plpes welded on the decks of LadyLuck. Artwork
needs to attach to a 2.5” pipe that will slide Into the 3” pipes alreacly on the ship. It Is suggested to
provide a 12" long 2.5” plpe with a %" through hole at 8" from the top. A through hilt will secure the
assembly to complete the Installatton, See the attached diagram, Artist will need to provide and work
with an englneer If necessary. Artist will also need to contact Shipwreck Park for detalls on connecting
the artwork as part of the final approval process.
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PROHIBITED CONTENT STANDARDS

Artists should hear In mind that the audlence will be broad-hased and of all ages, and deslgns should he
appropriate for public display. Deslgns that are religlous, political or sexual In nature will not he accepted.
The structure may not display messages with text or contaln any words or alpha-numerle characters.
Additlonally, nelther corporate logos nor advertising Is allowed. Deslgns will be evaluated to ensure they
conform to these standards, The City of Pompano Beach may reject any deslgn that, In Its sole discretion,
does not adhere to these standards,

INSURANCE
CONTRACTOR shall not commence services under the terms of this Agreement untll

certification or proof of Insurance detalling terms and provislons has been recelved and approved
In writing by the CITY's Risk Manager. If you are responding to a bid and have guestlons regarding




the Insurance requirements hereunder, please contact the Clty's Purchasing Department at (954)
786-0098. If the contract has already heen awarded, please direct any querles and proof of the
requlsite Insurance coverage to City staff responsible for oversight of the subject

project/contract.

CONTRACTOR s responsible to dellver to the CITY for timely review and written
approval/dlsapproval Certificates of Insurance which evidence that all Insurance required
hereundler Is In full force and effect and which name on a primary basls, the CITY as an additional
Insured on all such coverage. such policy or pollcies shall be Issued by Unlted States Treasury
approved companles authorlzed to do business In the State of Florida. The policles shall be
wrltten on forms acceptable to the City’s Risk Manager, meet a minimum financlal AM. Best and
Company rating of no less than Excellent, and he part of the Florlda Insurance Guarantee
Assoclation Act. No changes are to he made to these specifications without prior written

approval of the City’s Risk Manager.

Throughout the term of this Agreement, CITY, by and through Its Risk Manager, reserve
the right to review, modlfy, reject or accept any insurance policles required by this Agreement,
Including limits, coverages or endorsements. CITY reserves the right, hut not the obligation, to
review and reject any lnsurer providing coverage pecause of poor financlal condition or fallure to

operate legally.

Fallure to malntain the required Insurance shall be consldered an event of default. The
requirements hereln, as well as CITY's review or acceptance of Insurance malntalned by
CONTRACTOR, are not Intended to and shall not In any way limit or quallfy the llabllities and
ohllgations assumed by CONTRACTOR under this Agreement.

Throughout the term of this Agreement, CONTRACTOR and all subcontractors or other
agents hereunder, shall, at thelr sole expense, malntaln In full force and effect, the following
Insurance coverages and limits described hereln, ncluding endorsements.

A Worker's Compensatlon Insturance coverlng all employees and providing henefits
as required by Florlda Statute, Chapter 440, regardless of the slze of the company (humber of
employees) or the state in which the work Is to he performed or of the state In which Contractor
Is obligated to pay compensation to employees engaged In the performance of the work.
Contractor further agrees to he responsible for employment, control and conduct of Its
employees and for any Injury sustalned by such employees In the course of thelr employment.

B. Liabllity Insurance.

(1)  Naming the City of Pompano Beach as an additlonal Insured as City's
Interests may appear, on General Llability Insurance only, relative to clalms which arise from
Contractor's hegligent acts or omissions il connectlon with Contractor’s performance under this

Agreement,




(2)  Such Liabllity insurance shall Include the following checked types of
nsurance and indicated minimum policy limits,

Type of Insurance

GENERAL LIABILITY:

LImits of Llahllity

Minimum $1,000,000 Per Occurrence an
$2,000,000 Per Aggregate

* pollcy to he written on a claims Incurred basls

XX
XX

comprehensive form
premises - operatlons
exploslon & collapse
hazard

underground hazard

hodlily Injury and property damage
hodily Injury and property damage

XX products/completed hodlily Injury and property damage comblned
operatlons hazard

XX contractual Insurance hodily Injury and property damage comblned

XX broad form property damage  bodily InJury and property damage comblned

XX  Independent contractors' personal Injury

XX personal Injury

sexual abuse/molestation

Minimum $1,000,000 Per Occurrence and Aggregate

............................................................................................................................

AUTOMOBILE LIABILITY:

comprehenslve form
owned

hired

non-owned

Minlmum $1,000,000 Per Occurrence and Aggregate,
Bodlily Injury {each person) hadily Injury (each accldent),
property damage, bodlly InJury and property damage
comblned.

............................................................................................................................

REAL 8 PERSONAL PROPERTY

comprehensive form

............................................................................................................................

EXCESS LIABILITY Per Occurrence Aggregate

hodily Injury and ~ $1,000,000 $1,000,000
property damage combned

............................................................................................................................

PROFESSIONAL LIABILITY Per Occurrence Aggregate

other than umbrella




XX * Policy to he written on a clalms made hasls $1,000,000 $1,000,000

............................................................................................................................

(3)  If Professlonal Llabllity Insurance Is required, Contractor agrees the
indemnlfication and hold harmless provislons of Sectlon 12 of the Agreement shall survive the
termination or explration of the Agreement for a perlod of three (3) years unless terminated
sooner hy the applicable statute of limltations,

C. Employer's Llabllity. CONTRACTOR and all subcontractors shall, for the benefit of
thelr employees, provide, carry, maintaln and pay for Employer's Llabllity Insurance In the
minimum amount of One Hundred Thousand Dollars ($100,000.00) per employee, Flve Hundred
‘Thousand Dollars ($500,000) per aggregate.

D. Pollcles: Whenever, under the provislons of this Agreement, Insurance Is requlred
of the CONTRACTOR, the CONTRACTOR shall promptly provide the following:

(1)  Certificates of Insurance evidencing the required coverage;
(2) Names and addresses of companles providing coverage;
(3)  Effective and expiration dates of policles; and

(4)  Aprovision In all policles affording CITY thirty (30) days written notice by a
carrier of any cancellation or materlal change In any pollcy.

E. Insurance Cancellatlon or Modlflcatlon. Should any of the required Insurance
polictes he canceled hefore the explratlon date, or modified or substantlally modified, the Issulng
company shall provide thirty (30) days written notlce to the CITY. '

F, Walver of Subrogatlon. CONTRACTOR hereby walves any and all right of
subrogatlon agalnst the CITY, Its officers, employees and agents for each required policy. When
required by the Insurer, or should a policy condition not permit an Insured to enter Into a pre-
loss agreement to walve subrogation without an enclorsement, then CONTRACTOR shall notify
the Insurer and request the policy he endorsed with a Walver of Transfer of Rights of Recovery
Agalnst Others, or Its equivalent, This Walver of Subrogation requirement shall not apply to any
policy which Includes a conditlon to the pollcy not specifically prohibiting such an endorsement,
or volds coverage should CONTRACTOR enter Into such an agreement on a pre-loss basls,

A Warkers Compensation Exemption will also he provided.

TENTATIVE SCHEDULE
Call to Artlsts is Posted May 8, 2018
Deadline July 2, 2018

Selectlon July 2018




Tentatlve Dellvery of Completed Sculpture January 2019

ELIGABILITY
This project Is open to all professlonal artists, Artists are NOT eliglble who are Immediate famlly or

husiness partners of members of the Public Art Comimittee or program staff,

SUBMITTAL REQUIREMENTS
All submisstons should be submitted through CaFE, Submisslons recelved after 5:00 pm on April 4, 2017

will not he accepted. Submisslons must Include:

o Artist statement - a brlef description of yourself and the design;
Examples of previous artwork (minlmum 1; maximum 3); and
Deslgn ~ Deslgns must meet requirements for underwater
Budget

Q@ © ©

fallure to meet Call to Artlsts and submittal requirements will result In disqualification,

PROPOSAL SELECTION CRITERIA
The artlst will he selected based on the followlng criterla:

o Deslgn;

o Statement;

o Examples of previous artwork;

o Materlals to be used; and

o Preference to artists who have previously worked In underwater art.

ARTIST SELECTION PROCESS
The selection pracess Is managed by the Cily of Pompano Beach, The Pompano Beach Public Art

Committee will create a subcommiltee that will serve as the selection commitlee, The City Commisslon
will have final approval of the selected artist and deslgn. Final purchase approval Is contingent upon
Inspection ensuring long-term conservatlon of the artwork.

Other Selectlon Issues:
a. Fortda “Sunshine Laws"”: All meetings of the Public Art Committee are open to the public,

are publcly advertised and are documented through written minutes,

b, Conflicts of Interest: Artists with Immedlate famlly or business partners on the selection
committee are not eligible to apply. A selectlon committee member may choose to
withdraw from discusslon and voting for any apparent conflict of Interest.

¢, Public Art Committee Contacts: Artist applicants should not contact Public Art Committee
members hetween the release of the Call to Artists and the completion of the selection
process. Contact the City of Pompano Beach for all questions and Information,

QUESTIONS

Contact; Laura Atrla, Public Art Program Manager
Phone: 954-786-4310

E-mall: Laura.Atrla@copbfl.com

BACKGROUND ON POMPANO BEACH
Pompano Beach Is a clty located In Broward County along the coast of the Atlantic Ocean, Just north of Ft.
Lauderdale, The nearby Hillshoro Inlet forms part of the Atlantic Intracoastal Waterway. In 2013, the City




aclopted the Pompano Beach Cultural Arts Master Plan, Pompano Beach is a Cultural Arts clestination In
north Broward County, featuring Innovative arts programming. The City's and CRA’s cultural facllities
Include the Ali Cultural Arts, Balley Contemporary Arts, the Cultural Center of Pompano Beach and the

Potapano Beach Amphitheater,

BACKGROUND ON POMPANO BEACH PUBLIC ART PROGRAM

In 2012, the Pompano Beach City Commisslon adopted a public art ordinance to “enhance the aesthetle
and cultural value of the clty by Including works of art on public propertles within the clty.” The City
Commlsslon seeks “henellts of public art that are hoth aesthetic and economic.” For more Informatlon on
what Is planned over the next ten year perlod, please refer to the Public Art Masterplan that Is located at

http://pbpublicart.com/




EXHIBIT 2

Proposed design and materlals list
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Pirales Treasure Chest concepl image
Made of anodized aluminum. 72" x 36" x 48"

Donald Gialanella 2019
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[a an effort to enanve that the Clty of Pompano Beach provides n safo place for chifdron
to lentn aud enjoy recreatlon programs, and i an offort to acquito aud yetoln voluntesrs
and Jushuctors who e more likoly to snfoly Intoract with paitlolpants n programs, thu
Parke and Reorentton Dapatment wlil aonduct orlminal bnokgeonnd soxzoning onall
prospestiva volunteera and insfwators, and bused wpon the recommonded guldolines for
ercdontlallng sot by the Nationol Reoreation aud Purk Association, shall establish und

enfotce ctiterln for disqualtfiention of applicants.
(1) ‘The following shall constituto grounds for disquniifieation of an npplieant;

() 'The applioant hing beon found guilty of any of the followlnyg exlimas
lsted bolow:

“Guilty” moans that & porson was found gullty followiug a telal,
antorad n guilly plou or onterad a o contest plen, wecompanied by
a gowt finding of gullty vagardless of whethor thuro was an
adjudloation of guilt (vonviotlon) vr a withholding of guilt,
Acquittal, Nolle Drogse, or dlsmlssal of chaeges shall not bu
Inofuded Jn gald deftnitlon:

Lo SEX OVIINSES INVOLYING CHILPREN

*All Sox Offunsos and Offenses involving children ox tho
abusa of childron ~ tegardloss of the amownt of thne sinco
oftense. Bxomples inolicle but are not limited to ¢hild
molestation, raps, sudomy, prostitution, Indecent oxposuro,

2. NELONIES

“All Felony Offenses Involving violonco — ragardlogy of the
amonat of Uma since the oftenso. Bxmuplog inolude bul aye
not Hited to: wuxler, attompted musdor, wanslaugliter,
appravated  baltery, agpeavated assault, kidunpping,
robbery,
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“Al Nelony Qtfenser, other than those fox violaueo, sex, or
offenses involving children, within the pagt sevon (7) years
of tha date of the application, Bxawplos Ineludo but are 1ot
limlted to: drug oMangoy, tho,

3 MEREMEANORY

“All Mlsdemonor afonses Jnvolvlug violence within the
post five (5) yonts of tho applicatlon dato,  Bxomploy
inoludo but are uot Jimited to: slmple baltary, asanult,
domastle violange,

»Any threo (3) or more Misdemennor diig offonses or
ufoohiol offenses, or any comblnatlen of yame within tho
post fiva (5) yeas of tho applloation doto. Pxavaples
includdo, but are not lhntted to, driving under the influsnsoe,
pussosalow of matijuana, disordorly conduet, possassion of
diug paraphomalia,

“Any othor Misdemeanor offonso within the poat five (5)
yours of the application dato that would bo consldered a
potential dangor to ohlldran ox that is dircatly volated to the
fuuction of that conch,  Examples Inolude but ace not
limlted to contiibuling to the dolinguoncy of & miner,
providing aleohol to a minor, potty theft of nonoy.

Pending prosecution of ofteuses listod wnder subseotion (n.) above,

Rtalsiflcation of any requested suformation on the applioation,
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(@) Any persoun who at the tine of the appliculion {s gerving a poriod
of Communlly Control ot probatlon for any offense. No sueh
porson shal be ellgible unti) all supovvlsion Niag forminated and all
provislona of the sautence havo becoma final,
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COPYRIGHT ASSIGNMENT OF ARTWORK
TO THE CITY OF POMPANO BEACH

This Copyright Assignment (the “Assignment”) is made and effective as of

, 2018 (“Effective Date”) pursuant to an Agreement For

Commissioned Artwork dated . 2019 (the “Agreement”) between Donald

Gialanella (“Artist”) and the City of Pompano Beach, a F lorida municipal corporation (“City”)
concerning the public art project described below.

RECITALS

WHEREAS, pursuant to the aforesaid Agreement, the City commissioned Attist to
design, fabricate and install the sculpture depicted in the Design Proposal attached hereto and
made a part hereof as Exhibit 1 (the “Attwork”) for display on land and ultimately submersion in
the Atlantic Ocean for attachment to the Lady Luck in Shipwreck Park (collectively the “Design

Location”); and

WHEREAS, it is Artist’s intention to assign and transfer to City all of Attist’s right, title
and interest in and to the Artwork; and

NOW, THEREFORE, in consideration of the covenants and premises set forth herein,
and for other good and valuable consideration, the receipt and sufficiency of which arc hereby
acknowledged, Artist represents and warrants as follows:

1. Assignment of the Arbwork

As of the Effective Date stated above, Artist does hereby forever grant exclusively to City for its
use and disposition without reservation, all ownership rights, physical custody and control of
said Artwork, including, but not limited to, all rights to reproduce, publish, adapt, modify,
distribute, display, publicize, and transmit (digitally or otherwise) the Artwork; all income,
royalties and damages hereafter due or payable with respect to the Artwork; create derivative
works based on the Artwork; use the copyright or assign it to a thivd party; and to sue a third
party for past, present or future infringement or misappropriation of the Artwork.

2. Consideration

As consideration for assignment of the Artwork and Artist’s representation and warranties in this
Assignment, City has promised to pay Autist a maximum not-to-exceed total amount of Thirty
Five Thousand Dollars ($35,000.00) payable in five (5) installments in accordance with Article

10 of the Agreement.

3, Artist’s Representations, Warranties and Waiver

Attist hereby represents and warrants to City that:

(a) Attist is the sole owner of all right, title, and interest in and to the Artwork;




(b)

(©

(d)

©

)

(8)

()

(i)

(k)

The Artwork is original, not in the public domain, not plagiarized, and does not
contain anything that is libelous or obscene;

Attist has not assigned, transferred, licensed, pledged, sold or otherwise
encumbered the Artwork or agreed to do so thereby warranting the Artwork is
free and clear of all encumbrances and there are no other permissions that need to
be obtained in order for this Assignment to be completed;

Autist has full power and authority to enter into this Assignment and to make the
assignment as provided in Paragraph | above;

As the original creator/owner of the Artwork to be given to the City for public
display, Artist has not copicd or reproduced in any way, anyone’s original work
in this final submitted product given to City and therefore Artist is not aware of
any violation, infringement, or misappropriation of any third party’s rights or any
claims of rights, including existing intellectual property rights, rights of privacy
and any other rights;

Attist is not aware of any third-party consents, assignments, or licenses that are
necessary to perform under this Assignment;

Attist was not acting within the scope of employment of any third party when
conceiving, creating, or otherwise performing any activity with respect to the
Artwork assigned in Paragraph 1 above;

Autist understands and agrees the provisions of this Assignment shall control over
the provisions of 17 U.S.C. Section 106 (A)(a) and shall constitute a waiver by
Artist of any rights in the Artwork set out on or otherwise granted by 17 U.S.C.
Section 106 (A)(a), Visual Artists Rights Act of 1990;

Attist agrees to agree to release and hold harmless the City, its officers, agents
and employees, from any and all liability, including claims which avise from any
negligence, omission, copyright or statutory violation, and for any loss, damage or
misuse of the Artwork which ocours while it is depicted on the City’ s display;

Attist shall provide prompt assistance and cooperation in the prosecution of legal
proceedings involving said Artwork or derivative works therefrom, said
registrations granted thereon, including proceedings before the Copyright Office
of the United States or any foreign country, and for court actions, provided
however, that the expense which may be incurred by Autist lending such
assistance and cooperation shall be paid by City; and

Attist understands and agrees the Artwork may become an integral part of the
City’s display and the depiction and/or copy of the Artwork may be integrated
onto the City’s display so that its image can be viewed by the public. Said




integration and use of the image of the Artwork may subject it to future removal
or other modification by reason of its integration onto the City’s display.
Notwithstanding the foregoing, Artist does hereby consent to incorporation of the
Artwork onto the City’s display and waives any rights in the Artwork granted by
17 U.S.C. Section 106 (A)(a), Visual Artists Rights Act of 1990.

Attist agrees to immediately notify City in writing of any facts or circumstances atise that would
make any of the representations in this Assignment inaccurate,

4, Documentation

Auxtist warrants that as soon as is reasonably possible following a request from City, Artist shall
provide City with a complete copy of all documentation in Artist’s possession that relates to the
Artwork for the City’s own use, is needed to meel record-keeping requirements of the City, or
allows City to assert its rights granted pursuant to this Assignment,

Artist warrants that as soon as is reasonably possible following a request from City, Artist shall
also:

(a) promptly execute any and all additional documents, including any scparate
assighments of the Artwork which are deemed necessary or desirable by City to
perfect in it, the right, title and interest herein conveyed;

(b) generally do all other lawful acts reasonable and necessary to record the Assignment
in the United States and throughout the world; and

(c) promptly exccute all documents reasonable and necessary for City to obtain a
copyright on the Artwork and/or on any continuing, divisional, or reissue applications

thereof.
5, No Further Use of Artwork

After the Effective Date, Artist agrees to make no further use of the Artwork or any derivatives
thereof, except as authorized by the City’s prior written consent and Artist agrees not (o
challenge the City’s use or ownership, or validity of the Artwork provided, however, that Artist
shall retain Artist’s rights to be identificd as the Artist whencver the Artwork is reproduced,

published, distributed, or otherwise publicly displayed.
6. Successors and Assigns

All references in this Assignment to the Patties shall be deemed to include, as applicable, a
reference to their respective successors and assigns. The provisions of this Assignment shall be
binding upon and shall inure to the benefit of the successors and assigns of the Parties.




7. Notice

Any notice or other communication provided for herein or given hereunder shall be in writing
and given in person, by overnight courier, or by mail (registered or certified mail, postage
prepaid, return receipt requested) to the respective Party as follows:

For City With a copy to:

City Manager Laura Atria, Public Art Program Manager
P.O. Drawer 1300 100 West Atlantic Boulevard

Pompano Beach, Florida 33060 Pompano Beach, Florida 33060
Greg.Harrison@copbfl.com Laura.Atria@copbfl.com

954-786-4601 office 954-786-4310 office

054-786-4504 fax 954-786-4666 fax

For Artist

Donald Gialanella

910 Southern Pine Dt. NE
St. Petersburg, Florida 33703
livesteel@gmail.com
607-547-1-71 phone

8. Severability

Whenever possible, each provision of this Assignment, will be interpreted in such manner as to
be effective and valid under applicable law, but if any provision of this Assignment is held to be
invalid, illegal, or unenforceable in any respect under any applicable law or rule in any
jurisdiction, such invalidity, illegality, or unenforceability will not affect any other provision or
any other jurisdiction, but this Assignment will be reformed, construed, and enforced in such
jurisdiction as if such invalid, illegal, or unenforceable provisions had never been contained -
herein.

9. Entire Assignment

This Assignment, together with Exhibit I, constitutes the final, complete, and exclusive
statement of the agreement between the Parties with respect to the subject matter hereof and
supersedes any and all other prior and contemporaneous agreements and understandings, both
written and oral.

10, Severability

Whenever possible, each provision of this Assignment, will be interpreted in such manner as to
be effective and valid under applicable law, but if any provision of this Assignment is held to be
invalid, illegal, or unenforccable in any respect under any applicable law or rule in any
jurisdiction, such invalidity, illegality, or unenforceability will not affect any other provision or
any other jurisdiction, but this Assignment will be reformed, construed, and enforced in such
jurisdiction as if such invalid, illegal, or unenforceable provisions had never been contained
herein,




11. Headings

Headings used in this Assignment arc provided for convenience only and shall not be used to
construe meaning or intent,

I'represent that I have carefully read and understand the entire contents of this Copyright
Assignment, that I have the authority, either on behalf of myself or as agent for the Artist/Owner
of the Artwork to sign this Agreement, and that 1 have signed on my own free will.

Witnesses: ARTIST

mb'\ﬂ\ V\/ BY: :Z,}"/// 9%(/@\7%%7

\ . Signature of Artist
D\ OM & TZJ\JQW\
Print Name DovALy G apsriit

Print Artist Name

vy

Theadovo. TYoyaney)
Print Name

STATE OF FLORIDA
COUNTY OF PINELLAS COUNTY

The foregoing instrument was acknowledged before me this Z day of
ﬁfkf{,\a.{ Y , 2019, by Donald Gialanella who is personally known to me or
who has produced __~ A DL (type of identification) as identification.

) g
NOTARY'S SEAL: ﬂ ﬂ[l&ﬁ %’2/0\

NOTARY PUBLIC, STATE OF FLORIDA

Nodadie  Sao

Name of Acknowledger Typed, Printed or Stamped

a @G 13098

Commission Number

A ’q‘,ﬁ Nolary Public Stale of Florida
Fadl % Natalio R Sova
%;. @f My Commission GG 130982
ot Expires 00/02/2021

FP:jmz
02/07/19
I: Agr/Mev Srve/2019-305F




EXHIBIT: 5
THE CITY OF POMPANO DEACH PUBLIC ART CATALOGUING FORM

NOTE: Please add attachments to provide comprehensive Informatlon for the following:

I

Artist Information

A 1, Name! Donald Gialanella

2. Name you want to use to label and PR materials, If differs from ahove:
8. Date of Blrth: 06/09/1956
C. Place of Blrth: Plainfield, NJ

D. Address, e-mall, web-slte: 910 Southern Pine Ct NE St Pete, FL 33703
livesteel@gmail.com DonSculpture.com

E. Phone: 607.547.1071
Donald specializes in public art. He has sculpture installed

F, One paragraph blography of artlst: in twelve citics from California to New York. He is known
for his larger-than-life sculptures in public and private

Workof Art collections across the United States.

A. Title:  Treasure!

B. Description of materlals: Anodized aluminum

C. Dimenslons In Inches: 72" x 36 x 48

D. Inscription marks: Signed and dated by artist

£ Artwork with electronic components used:
-Name of ltem:

-Manufacturer Info (adldress, telephone, e-mall):

-Supplier Info (address, telephone, e-mall):

I believe that public art should compliment and focus interest on the site.

] . . 2 i 5 5 ;

G. ArlisU's statement: prrective public art will make the viewer’s experience memorable, and
create a lasting bond that ties that engagement to the artwork and its
environment.

Fabricatlon Information

A. Materlal(s) used in Artwork:  Aluminum
B. Materlal Finlsh: Hard anodizing

C. Materlal Suppliers: TBD




Vi,

Vil

Vil

D. Materlals used In the presentation of the project (maquette);
£, Fabricators (name, address, phone, e-mall, web site):
F. Fabrication method (attach dlagrams or drawings):  TIG welding

G. Architect/Engineer (name, address, telephone, e-mall);

Installation
A Installation executed by (name, address, phone, fax, e-mall, website):
Myseclf

B, Installatlon method (attach diagram of substructure, footings, CD with documents and
photographs):

C. Dateofnstallatlon: TBD
External Factors

A, Describe physlcal positioning of the artwork:
Standing on the bottom of the chest in an upright position.

B. Describe existing environmental factors which may affect the conditlon of the arlwork:
Sea water and barnacle deposition will effect the surface of the sculpure

after being placed underwater.

C. If the Ariwork Is slte-specific, describe the relatlonship of the Artwork to Its site:

Malntenance (attach schedule of malntenance for specific items: light bulb, electronics, etc.)

A. Short-tern;
Occasional cleaning to remove bird droppings and sand while installed

at the beach for | year.
B, Long-term:
After being installed on the deck of the shipwreck, the piece will need

to be cleaned to avoid buildup of barnacles.
C. Note deslred appearance of the artwork:

An aged appearance, patina, will enhance the illusion that the chest is

ancient pirate’s treasure.
Digltal coples for use In repalr of sound art and graphlc reproduction:

Documentatlon




A. Artist has supplies two (2) Identical CD's with a minfinum of fifteen (15) professlonal quality
digltal format Images lllustrating all components of the Artwork with a minimum resolution
of 300dpl.




LXHIBIT: 6
INSURANCE REQUIREMENTS : UNDERWATER REER SCULPTURE

CONTRACTOR shall not commence services under the terms of this Agresment
until cerlification or proof of Insurance detalling terms and provislons has heen recelved
and approved In wiiling by the CITY’s Risk Manager. If you are responding to a hid and
have questions regarding the insurance requirements hereunder, please contact the
Clty's Purchasing Departiment at (954) 786-4098. If the contract has already heen
awarded, please direct any querles and proof of the requisite insurance coverage to Clly
staff responsible for oversight of the subject project/contract.

CONTRACTOR s responsible to deliver to the CITY for timely review and wrllten
approvalldisapproval Cetlificates of Insurance which evidence that all Insurance required
heraunder Is In full force and effect and which name on a primary basis, the CITY as an
additional Insured on all such coverage, Such policy or policles shall be Issued by United
States Treasury approved companies authorized to do business In tho State of Florida,
The policles shall be wrillen on forms acceptable to the Clly's Risk Manager, meet a
minimum financial A.M. Best and Gompany rating of no less than Excellent, and be part
of the Florlda Insurance Guarantee Assoclation Act. No changes are to be made to these
speclfications without prior wrilten approval of the Gily's Risk Manager.

Throughout the terni of this Agreement, CITY, by and through its Risk Manager,
resorve the right to review, modify, reject or accept any Insurance policies required by this
Agresment, Including limits, coverages or endorsements. CITY reserves the right, but
not the obligation, lo review and reject any Insurer providing coverage hecause of poor

financlal conditlon or fallure to operate legally.

Failure to malntain the required Insurance shall he considered an event of default.
The requlrements hereln, as well as CITY's revlew or acceptance of Insurance maintained
by CONTRACTOR, are not Intended to and shall not in any way limit or qualify the
liabllities and obligations assumed by CONTRACTOR under this Agreement.

Throughout the term of this Agreement, CONTRACTOR and all subconltractors or
other agents hereunder, shall, at thelr sole expense, malntain In full force and effect, the
following Insurance coverages and limits described hereln, Including endorsements.

A.  Worker's Compensation Insurance covering all employees and providing
henefits as required by Florida Statute, Chapter 440, regardless of the size of the
company (number of employees) or (he stale In which the work Is to be performed or of
the state In which Contractor Is obligated to pay compensation to employees engaged in
the performance of the work. Contractor further agrees to he responsible for employment,
control and conduct of lts employees and for any Injury sustalned by such employees In

the course of thelr employment.

B.  Liability Insurance.




(1)  Naming the Cily of Pompano Beach as an additional insured as
Clty's Inlerests inay appear, on General Liabllity Insurance only, relative to claims which
arise from Contractor's negligent aclts or omissions In connection with Contractor's
performance under this Agreement.

(2)  Such Liability Insurance shall Include the following checked types of
Insurance and indicated minimum policy limits.

Type of Insurance l.Imits of Liabllity

GENERAL LIABILITY: Minimum $1,000,000 Per bccurrence and
$2,000,000 Per Aggregale
* Policy lo be wrilten on a claims Incurred basls

XX comprehensive form bodily Injury and properly damage

XX premises - operations hodlly injury and propetty damage

__ explosion & collapse
hazard

__underground hazard

XX products/completed bodily Injury and property damage combined
operallons hazard

XX contraclual instrance bodily injury and properly damage combined

XX broad form property damage bodily Injury and properly damage combined
XX Independent contractors’ personal Injury
XX personal injury

- sexual abuse/molestation  Minimum $1,000,000 Per Occurrence and
Aggregate

.....................................................................................................................

AUTOMOBILE LIABILITY: Minlmum $1,000,000 Per Oceurrence and
Aggregate. Bodily Injury (each person) hodily Injury
(each accldent), properly damage, bodlly Injury and
propetly damage combined.
XX comprehensive form
owned
hired
non-owne

---------------------------------------------------------------------------------------------------------------------

REAL & PERSONAL PROPERTY

comprehensive form Agent must show proof they have this coverage.

---------------------------------------------------------------------------------------------------------------------

EXCESS LIABILITY Per OccurrenceAggregate




other than umbrella bodily injury and  $1,000,000  $1,000,000
properly damage combined

.....................................................................................................................

PROFESSIONAL LIABILITY Per OcourrenceAggregate
XX *Polley to be wrilten on a claims made basis ~ $1,000,000  $1,000,000

(38)  If Professional Liabllity Insurance Is requlred, Contractor agrees the
indemnification and hold harmless provisions of Section 12 of the Agreement shall survive
the lerminalion or expiralion of the Agreement for a period of three (3) years unless
terminated sooner by the applicable statute of limilations.

C.  Employer's Liabilily. CONTRACTOR and all subcontractors shall, for the
henefit of thelr employees, provide, carry, mainlain and pay for Employer's Liability
Insurance In the minimum amount of One Hundred Thousand Dollars ($100,000.00) per
employee, Five Hundred Thousand Dollars ($500,000) per aggraegate.

D.  Policles: Whenever, under the provislons of this Agreement, Insurance Is
required of the CONTRAGTOR, the CONTRAGTOR shall promptly provide the following:

(1)  Cerlificates of Insurance evidencing the required coverage;
(2)  Names and addresses of companies providing coverage;
(3)  [ffective and explration dates of policles; and

(4)  Aprovisionin all policies affording CITY thirty (30) days written notice
by a cariar of any cancellatlon or material change In any policy.

E.  Insurance Cancellation or Modification. Should any of the required
Insurance policles be canceled hefore the expiration date, or modified or substantially
maodlfied, the Issulng company shall provide thirly (30) days written notice to the CITY.

F. Walver of Subrogation. CONTRACTOR heraby walves any and all right of
subrogalion against the CITY, its officers, employees and agents for each required policy.
When requlred by the Insurer, or should a policy condilion hot permit an Insured to entor
into a pre-loss agreement to walve subrogation without an endorsement, then
CONTRACTOR shall nollfy the Insurer and request the policy be endorsed with a Walver
of Transfer of Rights of Recovery Agalnst Others, or Its equivalent. This Walver of
Subrogation requirement shall not apply to any policy which Includes a condition to the
policy not speclfically prohibiting such an endorsemont, or volds coverage should
CONTRACTOR enter Into such an agreement on a pre-loss basls.
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ACORI CERTIFICATE OF LIABILITY INSURANGE L

THIS GERTIFICATE IS I8SUED AS A MAATTER OF INFORMAYION ONLY AND GONFERS NO RIGHTS UPON THE CERTIFICATE HOLOER, THIS
CERYIFICATE DOES NOT AVFIRMATIVELY OR HEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
DELOW. THIS CLRYIFICATE OF IHSURANCE DORS NOT CONSTITUYE A GONTRACT BRETWIEN THE 138UING [NSURER(S), AUTHORIZGD

REPRESENYATIVE OR PRRODUCHKR, AND THE CURTIFICATE HOLDER,

IMPORTANT: (f Ui cortincate holder Is an ADDITIONAL [NSURED, e nolley{tos) must ho ondorsedl. f SUNROBATION IS WAWVIED, subjoot lo
Whio torms ond condiltons of tho polley, carlaln pollclas may requlre an ondarsomont. Astatomout on thils carliicala cfoos nol confer rights to tho

oorlionte holdor I liow of suoh cidorsomonifs).
PRODUCER [ERIE°T AllenJenkins
Zlnc Insurance [1,5* £ e (44015262661 [ 2 4oy (140) 546-1344
3505 !E Royalton Rd ”HO B allen®@alndinsurance.com o
_Bmm VI[LW His OH 44147 | \NSUAER(S) AFFORDING COVERUQE UNGH
[ISURED wsunen A Westlleld Insurance
Zinc Clrlea:h're Pri?gram and ISUALA D:
Donald Glalanella AenG:
3505 E Royalton Rd /110 Eﬂmm B
Broadvlew Hts OH 44147 i
HISURENT :
COVIERAGES CERYIFICAT E NUMBER: REVISION NUMBIER:

THIS IS TO CERIIFY TMAT T2 POLICIES OF INSURANCH LISTED DELON HAVEE DEER ISSUED TO THE INSURED HANED ABCVTE FOR THE POLICY PERIOD

INOICATED. NOTV/ITHSTANDING ANY REQUREMENT, TERM OR CONDIIION OF ANY CONTRACT ORt OTHER DOCUNENT WITH RESPECT TO WIACH THS

CERTIFICATE: MAY DE ISSUE0 Ot MAY PERTAIN, THE INSURANGE AFFORDEN DY THE POUCIES DESCRIDED HEREIN IS SUBJECT TO ALL M= TERRMS,

EXCLUSIONS ANO CONDITIONS OF SUCH POLICIES, LINGTS SHUAH MAY HAYE DECH REOUCED 0Y PAID CLAIMS.
I,

G 1YPE OF INSURMICE he b FOLIOY HUMDER A A s
A | ORERAL IADIIRY Y CWPA069240 2018-10-15]2019-10-01 | EAGHIOCCRRENE $ 2,000,000
¥ | covmenon. aerErILLUSLITY Wﬁg&&ﬂﬁ?ﬁa} $ 100,000
| Jossimoe [¢]ocan VEOBP (Pageosptren)  |'S 5,000
PENSOHY. & ADV HIAHY $ 2,000,000
GE}ERY)L ABGRECATE $ 2,000,000
GENL ABGREQATE LI/IT APFLES PER PRODUITS - CONPIOPABG | § 2,000,000
rowev | 18 17 | $
MITOMODNELIADANY & ﬁu“?&%‘”’"“““' s
M NI0 PODLY NI (Petpitica) | $
ﬂhg_&:‘ =D Eﬂ%gu'i_o BODLY NI (P ecoka) | §
HRED A0S pios e $
$
] UMDRELLALLS ocen EACHOCCAREE $
EXCESSLUD CLANMG MIDE AGGREGATE $
DEO RETEHION § - $
TS I, |
ANY PROPRETCAPARTNER ESECUTIE L, EACH ACCOFHT $
CFERERENSERE)AUNED} 1A
Mandateryintili EL, DEEASE - EAENTLOTEE | §
DR OF Grenatinis bibm EL DHEASE - POLKGYLIWT | §
A | nustiess nopeaiy cavenaae CWPA057629 2018-10-15/2019:10:01 [ 1y s 10,000
DEGUCTIBLE: $ 500

DESCRIPIION OF OPERATIONS I LOCATIONS I YEUICLES (Mtach ACORD 101, Mdiana) Mamirks Schaduls, [lmors spaca [y raquirad)
cenlficate hokder he Chiy of Pornpano Oieach

=

approvED ¢ 1 ¢ Y

By Danfello Thorpo at 0:41 am, Qol 10, 2010

Looaman: 2255 2nd Ave S
Salnt Petershurg, F1.33712

CERYIFIGATE HOLDER GANCELLATION

SHOULD ARY OF THIE ADOVE DESCIDED POLIGIES DE CANCELLED NEFORE
THE CXPIRATION DATC THEREOF, HOYICE VALL NE DELIVERED WM

ﬂ]‘g &'fer; ?Tlll];?l?cﬂueigfih ACCORUANCE WTH THE POLIGY PROVISIONS.
Pompano Beach, FL. 33060 ATTIORIZED NEPRESENTATIVE

oty -
e J!_._
.-

1
® 10002010 ACORD CORPORATION, All rights reservad.
ACORD 26 (2010/06) Thoe ACORD name anl logo aro roglstoratl marks of AGORD




GEICO. FLoRIDA AUTOMOBILE INSURANCE
'gelco.com  IDENTIFICATION CARD
GEICO GENERAL INSURANCE COMPANY

Policy Number/Florida Code No.  Effective Date
4442970135/01288 ) '06-16-18

[XIPERSONAL INJURY PROTECTION BENEFITSIPROPERTY DAMAGE LIABILITY
[X]BODILY INJURY LIABILITY i ey

] )
Named Insured: DONALD GEORGE) GTALANELLA

* Vehicle ID No.
| IMLBL1V8XC1671047

Year Make Model
2012 MAZDA MAZDA3

Phone Number: 1-800-841-3000

Not valid more than one year from effective date.

Important Information

Here are your Policy Identification Cards. Please destroy your
old cards when the new cards become effective.

Due to space limitations on the ID card, only the Named Insured and
the Co-insured are listed. For a full list of drivers covered under this
policy, please reference the Drivers section of your Declarations
Page, which is included with your insurance packet.

Please notify us promptly of any change in your address to be sure
you receive all important policy documents. Prompt notification will
enable us to service you better.

Your policy is recorded under the name and policy number shown
on the card.

If you would like additional ID cards, you can go online
to geico.com call us at 1-800-841-3000.

1)

APPROVED

By Danielle Thorpe at 9:53 am, Oct 16, 2018

What to do at the time of an accident.
= Do not admit fault
Do not reveal the limits of your liability coverage to anyone
Exchange contact information; get year, make, model, plate
number, insurance carrier and policy number of all involved.
Also, identify witnesses and collect contact information.
Contact the police or 911 if applicable
Contact GEICO by calling 1-800-841-3000 or visit
geico.comto report the accident.

Need a tow or roadside assistance?
Ca!'l 1-800-424-3426 to reach GEICO's Emergency Road Service (ERS).

Coverage, including collision, may extend to rental vehicles that
qualify as temporary substitutes or non-owned autos in your policy.

MISREPRESENTATION OF INSURANCE IS A FIRST DEGREE MISDEMEANOR
U-4-FL (04-14)




GEICO. FLoRrIDA AUTOMOBILE INSURANGE
'geico.com  IDENTIFICATION CARD
GEICO GENERAL INSURANCE COMPANY

Policy Number/Florida Code No,  Effective Date
4442970135/01288 ‘ '06-16-18

[X]JPERSONAL INJURY PROTECTION BENEFITS/PROPERTY DAMAGE LIABILITY
[X]BODILY INJURY LIABILITY 1 A

: !
Named Insured: DONALD GEORGE| GTALANELLA

Year Make Model * Vehicle ID No.
2004 DODGE RAM PU1500 : @ | 1D7HU16N443226919

Phone Number: 1-800-841-3000

Not valid more than one year from effective date.

Important Information

Here are your Policy Identification Cards. Please destroy your
old cards when the new cards become effective.

Due to space limitations on the ID card, only the Named Insured and
the Co-insured are listed. For a full list of drivers covered under this
policy, please reference the Drivers section of your Declarations
Page, which is included with your insurance packet.

Please notify us promptly of any change in your address to be sure
you receive all important policy documents. Prompt notification will
enable us to service you better.

Your palicy is recorded under the name and policy number shown
on the card.

If you would like additional ID cards, you can go online
to geico.com call us at 1-800-841-3000.

)

APPROVED

By Danielle Thorpe at 8:23 am, Feb 20, 2019

What to do at the time of an accident.

= Do not admit fault

= Do not reveal the limits of your liability coverage to anyone

= Exchange contact information; get year, make, model, plate
number, insurance carrier and policy number of all involved.
Also, identify witnesses and collect contact information.

+ Contact the police or 911 if applicable

+ Contact GEICO by calling 1-800-841-3000 or visit
geico.comto report the accident.

Need a tow or roadside assistance?
Call 1-800-424-3426 to reach GEICO's Emergency Road Service (ERS).

Coverage, incduding collision, may extend to rental vehicles that
qualify as temporary substitutes or non-owned autos in your policy.

MISREPRESENTATION OF INSURANCE IS A FIRST DEGREE MISDEMEANOR
U-4-FL (04-14)




Wy Development Services Altn. Laura Atria
p( \rn ano 100 West Atfantic Blvd.,
I Pompano Beach, FI. 33060

sl
- i Phone: (954) 766-4310
,/‘ jh(_\a(‘h FAX: 1({954;706'4666
s ALY Emall: Laura.Alfa@copbfl.com
Florlda's Yarmest VWal¢omo vy pompancbeachi.qoy
August 9, 2018 == A
N
Donald Gialanelln APPROVED { ‘ i‘J[ Y ,".-"l !
910 Southern Pine Ct NE By Danfello Thorpe at 2:49 pm, Aug' 21, 2010
St. Petersburg, L Y Lk Py A 2% 201
33703

Dear M. Gialanella,

You have clected nol ta purchase Workers' Compensation Insurance to cover your employees. The State of Florida
allows your company o operate without Insurance. However, youare required by the State (o “post clear willten notlce
Ina consplewons location at each worksite directed to all ciployees and otlier persons performing servicos at the
workslte of thelr lack of entitlement to benefits” as deserlbed In Chapter 440 of the Florida Staues,

The City of Pompano Beach requires: ALL CONTRACTORS MUST AGREE TO BE RESPONSIBLE FOR THE
EMPLOYMENT, CONTROL AND CONDUCT OF THEIR EMPLOYEES AND FOR INJ URY SUSTAINED
BY SUCH EMPLOYEES IN TIIE COURSE OF THEIR EMPLOYMENT,

Please sign the aren below acknowledging your compliance with (he above requirements. Return this orlginal lelter to
me al 100 West Atlantle Blvd. Aftn, Laura Atrin, Pompano Beach, 33060, I you have any questions or conceris, feel
freo lo contact mo at 954-786-4310 or email me al Laura.Altia@copbfl.com,

Sincerely,
P
Laura Afria

Public Art Program Manager
Cliy of Pampano Beach, Florlda

Donald Glalanella has posted notlce(s) declaving the absence of Workors® Compensation insurance coverage, as
requived by (he State of Flovidn, M. Gialanella agrees (o be responsible for the employment, control and conduel of
owr employeos and for any hjury sustained by such cimployeos In (he cowrse of thelr amployment.

é\ 8/9/2018

Slgnature Date

Donald Gialanella
Name & Title (print)




